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Abstract

The use of torture by democratic states remains a practice that is seemingly hard to get rid of despite it being a universally condemned practice that is restricted by international law. Several explanations have been provided by past research, they can however not fully clarify why some democratic states continue to use torture. This study aims to provide an explanation that can add to the existing explanation of torture by democratic states by applying the theory of public memory. This theory holds that the creation of a public memory on past violence can prevent the reoccurrence of violence later on. The thesis uses a comparative case study to apply the theory of public memory to Spain and France. The findings suggest that while the theory of public memory cannot fully account for the continued use of torture, efforts to suppress discussions and reflections on the past through a state issued silence hinders the creation of a public memory and as such brings risk of continued use of torture.
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Chapter 1: Introduction


1.1 Puzzle

Acts of torture have been committed all over the world. There are examples of it on every continent, even by democracies. These are states that are assumed expected to have less state repression (Davenport & Armstrong II, 2004, p. 551). Despite this, two infamous examples of torture by democratic states in Europe are the treatment of prisoners in domestic detention centers in Spain and the torture by French armed forces in Algeria during the Algerian War of Independence. The use of torture remains a practice that is seemingly hard to get rid of despite it being a universally condemned practice that is restricted by international law (Crelinsten, 2003, pp. 294-295). While the number on the use of torture will always be clouded in uncertainty, a 2015 Amnesty International report found that 131 out of 160 states evaluated tortured or in another way ill-treated people (Amnesty International, 2015).

A large number of these states, including Spain and France, have committed themselves to Human Rights conventions. By ratifying these conventions, states bind themselves to certain obligations and restrictions regarding specific human rights. In the case of torture, the convention with the most state parties is the United Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (UNCAT). It prohibits the use of torture in all circumstances and commits parties to taking effective measures to prevent the use of torture under their jurisdiction. There are also other regional conventions such as the European Convention on Human Rights (ECHR) and more specifically the European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment that also prohibit the use of torture without any exceptions.

The continued use of torture despite the existence and ratification of Human Rights conventions specifically focused on the prohibition and prevention of torture presents a puzzle: why would states subscribe to an international norm on a specific type of conduct only to then violate that same norm while others do not? Why do states that ratify conventions prohibiting the use of torture continue to practice it? A violation of a treaty or convention is an illegal action. Why do especially democratic states take that risk while they are expected to oppose state oppression? This is an unexplained issue which leads to the research question of this thesis: why do some democratic state torture while others do not and what will explain why a democratic state stops torturing? An analysis of different states on the motivations for the violation of the norm on torture and its endurance will address these unclarities.
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Finding an explanation for this puzzle could lead to new insights into the process of compliance and violations of the torture norm. These new insights can be used for further research on compliance with the torture norm but also on how to improve compliance of the torture norm specifically and human rights more generally.
This thesis will argue that the concept of public memory can fill up the gap that still exists in explain the use of torture by democratic states. The key argument made in the thesis is that democratic states which have processed their history of torture through the creation of a public memory are less likely to continue the use of torture while democratic states which have not gone through that process continue to use torture and experience difficulties eradicating its use.


1.2 Theory

This thesis analyzes why some democratic states use torture while others do not. The core argument is that states who process their history of violence and torture within society are less likely to fall back into those same actions of violence and thus torture later on. This theory is broadly referred to as the theory of public memory. The following section will set out the thoughts and assumptions behind this theory. The theory of this thesis is mainly based on the framework that Whigham (2017) provides in his piece Remembering to Prevent: The Preventive Capacity of Public Memory. This piece incorporates the main insights on the topic of public memory into one framework.
How individuals, groups and states remember and process violence is influenced by a number of different aspects. Historical processes and changing social and political contexts influence the framework of memory (Jelin, State Repression and the Labors of Memory, 2003, p. 4). A memory of a negative past can influence future occurrences of violence. The inability to collectively process the past entails some real risks. Olick (1999, pp. 344-345) argues that while individual trauma’s might cease to exist in generations to come, collective trauma can be more difficult to overcome. The use of serious violence will remain a violation of morality rather than only a violation with individual effects. Whigham (2017, p. 54) has argued that while memories of the past can also negatively influence the future in the sense that they can be misused and manipulated to justify future violence, if a society works actively with the negative memories of the past and wants the use it to prevent future violence it is more likely to work. Whigham identifies three main categories on which the deliberative effort should be focused in order to be most successful.
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The first is the conflict history, the existence of a violent past is the main risk factor for a recurrence of violence. The risk factor has been theorized to be the result of two overlapping causes. The first is that the previous use of violence leads to a belief that the use of that violence is permitted. The second cause holds that it is the result of that violence and impunity for those responsible afterwards which could lead to the belief that the violent actions will not be punished. If people have gotten away with it before, why would others now not? One main way to deal with this risk factor is by creating memorial sites that tell the story of the violent past. The existence of the sites makes the memory of violence visible, such as with museums or monuments and memorials (Whigham, 2017, pp. 59-62). Not only acts of memory by officials should be recognized as contributing to the creation if a public memory, non-government initiatives of remembrance are also important in creating a memory. One could think of investigative journalism or symbolic representation such as books and films. The official and non-official efforts of memory creation can complement one another (Confino, 1997, pp. 1402-1403).

The second risk factor is the social fragmentation. During violent periods society can become fragmented. Different groups of people come to oppose one another. In extreme cases, disassociation between certain groups becomes the norm. The end of a violent period will not always take away these hostilities. Social fragmentation has been theorized to lead to higher levels of risk regarding tensions and violence within society. Dealing with social fragmentation is often done through historical dialogue. These dialogues aim to reduce the tensions between social groups and can take place in the form of actual dialogues facilitated between the groups or by so-called historical commissions. These commissions, existing of historians, will aim to create an account of the violent past where the different narratives are brought together (Whigham, 2017, pp. 62-66). These commissions should focus on creating one collective memory. While that sounds like an impossible mission, it prevents a discourse where one memory is set against another. This risks creating a hierarchy of suffering which does not help along the processing of violence (Huyssen, 2011, p. 621).

The third risk factor is governance. Several facets of governance are theorized to create a higher risk of violence reoccurring. One of those facets is relevant for the scope of this thesis; state structure. The state structure facet argues that states with strong structures can provide basic needs, protect civilian rights, uphold the law and are responsive to the population while states with weak structures fail to do so. The latter creates a higher risk of violence reoccurring (Whigham, 2017, p. 66). This facets includes whether or not a state has a sufficient legal framework that guarantees civilian protection. One aspect of that civilian protection is the
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enforcement and domestication of international human rights, including torture (Waller, 2016, p. 157). As with the first two risk factors, the governance factor can also be diffused through memory initiatives. Activist groups and society coming together can move governments to end impunity and encourage them to recognize past violence (Whigham, 2017, pp. 67-68).
This thesis will follow the framework provided by Whigham (2017) and apply it to pasts of violence including torture. While the concept of public memory is often geared towards very large violent conflicts such as cases of genocide, this thesis will argue that also in specific cases of smaller-scale violence such as torture the role of public memory cannot be ignored. The argument made is that democratic states which have dealt with torture in the past and have not gone through the process of creating a public memory are at a higher risk to continue the use of torture. In contrast, democratic states that have put a deliberative effort into processing past use of torture, by diffusing the risks coming from the three factors are less likely to continue to use torture. These successful states have focused their efforts on the three risk factors outlined above: the conflict history, social fragmentation and governance.

It must be acknowledged that proving the existence of a non-event is impossible. If the theory were to prove its worth in the most clear way, it would have to be certain that a violent event is to take place but was prevented from happening. As that is unrealistic, this thesis relies on the large body of research regarding a relation between prevention of violence and the memory of a violent past. In the case of torture, the perfect case does not exist. It is also not in the interest of the case-study to find the perfect case. Rather, its goal is to explain why there is continued use of torture on a wide scale in a democratic state while in another similar democratic state there is not.

1.2.1 Alternative explanations

To demonstrate the explanatory value of the theory laid out above a number of alternative explanations will have to be explored. This subsection will lay out four credible alternative explanations for the use of torture by democratic states, to be later revisited in section 2.4.1. The initial alternative explanations are: (1) a lack of enforcement, (2) the belief that torture works, (3) the belief that norms do not matter only power does and (4) a conflict context.

The first and frequently used explanation for the use of torture by democratic states is the lack of enforcement. This argument is often used in relation to the powers that the United Nations Committee Against Torture (CAT) has in the enforcement of the conventions. With UNCAT, states are required to report yearly to the CAT which keeps track of violations and compliance. However, the enforcement of this requirement is weak and not always kept track
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off very accurately (Hathaway, 2007, p. 591). Another committee that sees to the compliance of a torture convention is the European Committee for the Prevention of Torture (CPT). They are not an investigative body but do keep track of cases of violation of the European Convention against torture. While they do keep track of allegations of torture their task lies more in the review of preventive measures built in by states rather than the actual non-compliance. However, despite an apparent lack of enforcement, this does not fully explain the use of torture by democratic states. If the lack of enforcement were to be the explanation for the use of torture by democratic states as there are also states who under the same circumstances have not resorted to the use of torture. This will be demonstrated in the comparison between Spain and France. Also, if this alternative explanation holds the expectation would be that all democratic states use torture. Evidence shows that this is not the case.

The second alternative explanation is that those using torture believe that its use works. This approach follows the assumptions that people would rather tell what they know rather than undergo physical and psychological pain. The argument of the ticking time bomb is often used to justify torture; a state has a suspect in custody that has the information to prevent the death of 200 people in an airplane threatened to be shot down. The main criticism on this scenario is that the situation will never be as clear cut as the scenario presented in the hypothetical situation (Smeulers & Grünfeld, 2011, pp. 132-133). In addition, torture has a very high risk of producing false confessions as people might confess to anything as long as the torture then stops. Torture then in general, has been argued to not work (Blakeley, 2007, p. 380). Even if states were to belief that the use of torture works, despite evidence that is does not, this does not completely explain the use of it since it is still prohibited. The explanation that torture works that does not account for why one state would violate the norm while another does not if the effectiveness of torture is the same for both.

The third alternative explanation is the belief that norms in general do not matter and only power does. This explanation follows the realist view of norms where it is assumed that only power matters in determining state behavior (Keohane & Nye, 2012, pp. 19-20). Norms have little to no influence on this process. This would implicate that states have no problem with deliberately violating international norms on the basis that norms do not matter rather only power does. The existence of cases where this logic is not present would make that this explanation can be rejected. The empirical chapters will show that there are cases where states do not deliberate violate the norm on torture on the basis that norms in general do not matter. Also, the international cooperation and the existence of international human rights treaties shows that states do see value in the existence of international norms.
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A fourth alternative explanation is that a conflict context moves states towards the use of torture. This explanation partly builds on the assumption that torture works, which has been rejected in the third alternative explanation. The explanation of a conflict context has been used in relation to terrorist threats Western states have faced since the beginning of the 21st century (Foot, 2006, p. 137). Torture is seen here as a tool to gain intelligence to ensure security and prevent threats such as terrorist attacks (Blakeley, 2007, p. 377). A direct terrorist threat might then explain the use of torture at that specific time. It does however not explain why states still use torture years after the most immanent terrorist threat has passed. This explanation can be rejected on the accounts that two cases dealing with the same circumstances regarding a terrorism threat however, only one of them follows the norm while the other does not. The empirical chapters will show that this is the case for Spain and France.

1.4 Methodology

This thesis will demonstrate how a past of violence including the use of torture influences the compliance with the international norm on torture. In order to explain the influence of the past the thesis will analyze the recent history of two states to demonstrate how it influences norm compliance later on. This section will set out the methodological choices made in this thesis. It will first discuss some of the basic principles underlaying comparative case study research. Following this it will set out why a comparative case study fits the research goals of this thesis. Finally, it will provide an overview of where the data for this thesis will come from.

The thesis uses a qualitative research design to understand why some democratic states continue to use torture. While others do not. By using a small-N comparative design, the study is an in-depth analysis of the contexts in which the norm violation takes place. Comparative case studies are used to make an intensive analysis of one or more cases to be able to say something about a larger number of cases (Gerring, 2017, pp. 28-30). In this thesis, that logic is used to intensively analyze the use of torture by two democratic states to then be able to also shed light on what the findings might tell us about other cases that are similar.

Small-N comparative research fits very well with the goal of this thesis. The research question is looking to retrospectively account for an outcome rather than predict one. This study analyzes why some democratic states violate the norm on torture while others do not. As such it focuses on an event that has already taken place or is still happening. While its theoretical focus might be on accounting for an outcome, the conclusions that are drawn from the study can be used to say something about other events now and in the future (Toshkov, 2016, pp. 258-262).
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The added value of two cases rather than a single case is then the comparative aspect. It allows the observation of a number of clearly defined variables within cases to then compare these variables across cases. In addition, by comparing the two cases through time rather than at one specific timepoint strengthens the analytical value (Gerring, 2017, p. 80). This case study will try to follow this line of thinking by analyzing the two cases through time to see whether historical events might be able to explain the use of torture.

A main weakness of an in-depth case study research is its generalizability, to what extent can the findings of the study be used to account for other cases? One main way to overcome the risk of low external validity is by translating the specific outcomes of the case study to more general outcomes that are also applicable to other cases than the ones analyzed. It is therefore also important that any case study addresses how the chosen cases fit into a broader collection of cases. Without doing so, the case study stands on its own and its external validity remains limited (Gerring, 2017, pp. 231-232).

What must be kept in mind when using a comparative design is that there could possibly be a large number of variables while only a relatively small number of cases is analyzed. A small-N comparative design is therefore not very fit to either confirm or reject a general hypothesis. One deviant or confirming case should not be taken as sufficient evidence that a theory is either right or wrong (Lijphart, 1971, pp. 685-686). This thesis has engaged with a number of alternative explanation beforehand to deal with the large number of variables that could explain the use of torture. It is beyond the scope and goals of this thesis to find one single explanatory outcome for the use of torture. Rather, it demonstrates that past explanations do not suffice in the sense that they have missed the explanatory value of theory of public memory.
This thesis will use both primary and secondary sources. The primary sources are official state reports as well as reports by human rights organizations. Both of these have a different agenda, where the first might want to cover up any instances of human rights abuses, the latter will try to publish on any violation. Also, reports by independent committees such as the CPT and the CAT will be used. Other state communication such as government statements or press releases will also be analyzed. Secondary sources that will be used is previous research on the torture norm in both Spain and France. In addition, to illustrate the circumstances surrounding the use of torture, previous interviews done by others will also be taken into account.

The secrecy regarding the use of torture is a challenge for any scholar studying it. This thesis will also have to deal with those challenges. State reports on the use of torture are sometimes classified and states are reluctant to admit or talk about their involvement with
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torture (Blakeley & Raphael, 2020, p. 198). Torture is clandestine in nature. As such, there might be more of it going on than is public. This thesis will not engage with that fact further but will rely on torture that is well known and documented.

1.4.1 Case selection

This section will explain the choice to select Spain and France for the comparative analysis. It will first explain the theoretical reasoning behind the case selection which is based on Mill’s method of difference. It will then move onto the key reasons why Spain and France fit this design best. Lastly, it will argue why Spain and France have a high analytical value in comparison to other already extensively studied cases.

When doing small-N case studies, the case selection must be done carefully. Selection bias must be recognized and understood so that it can be avoided (Mahoney, 2007, p. 129). It occurs when the cases chosen for the analysis do not adequately represent the sample form which they were chosen. In a small-N comparative analysis such as in this thesis, the small number of cases and random selection can lead to serious biases. It is therefore important that the cases are intentionally chosen (Munck, 1998, p. 24).

In order to prevent selection bias, comparative research designs are often formatted by using either the most-different or most-similar design. These formats are often based on Mill’s A system of Logic (Bennett, 2004, pp. 30-32). Levy (2008, p. 10) explains Mill’s methods and two variations on it. Mill’s method of difference selects cases on the basis of a different dependent variable and similarity on all but one of the independent variables. The method of agreement by Mill selects cases that are similar on the dependent variable but differ on all but one of the dependent variables. A variation on these two methods by Mill are the most-similar and the most-different design. The most-similar design is based on Mill’s method of difference and selects cases that are similar on a number of explanatory variables but differ in the outcome. The most-different design is based on Mill’s method of agreement and selects cases that vary on the bases of explanatory variables but have the same outcome.

In order to explain why some democratic states do and others do not use torture, this thesis has selected two cases that differ on the dependent variable: use of torture. It therefore uses a most-similar design where the outcome is different but the explanatory variables show overlap. Most-similar research designs that pick their cases based on the dependent variable often use geography as a proxy for assuming that most background factor will be similar (Gerring, 2017, pp. 81-83). This case study focuses on two cases that are similar: France and
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Spain. This is partly the result of their geographical proximity. As such, these states are both part of the European Union and therefore share borders, laws, markets and other regulations.
In addition to the geographical proximity there are several other key reasons why Spain and France have been chosen. These key reasons are built on the aspect of similarity from the most-similar design. The first is that both states have ratified UNCAT and the European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment. This binds them to the same obligations and prohibitions regarding the use of torture. The second key reason is the similarity in their recent histories. Both states have dealt with large conflicts in the last 90 years where the use of torture was widespread. Third, both Spain and France have dealt with a serious Islamic terrorist threat in the 21st century. Spain also had to deal with a domestic terrorist threat by the Euskadi Ta Askatasuna (ETA).

A whole range of states have been accused of violating the norm on torture. In the Western world, the US is possibly the most famous recent case. Their rendition programs in the aftermath of 9/11 were widely reported on. They were set up by the United States Central Intelligence Agency (CIA). The CIA flew their suspects to so called black sites where these suspects were held and interrogated (Raphael, Black, Blakeley, & Kostas, 2016, pp. 78-80). Also, the Abu Ghraib torture and prisoner abuse by the US Army were widely reported on and are often referred to by academic scholars writing on the use of torture. As such, using the United States as a positive case for study does not add much analytical value to it. Rather, by looking at two states that have a history of torture and either still use it or have stopped makes that this case study can add to the knowledge on norm violation and specifically violations of the torture norm.

For the purposes of this study, the state that is considered as the positive case of norm violators is a state where the use of torture is widespread. In many of the reports, committees and human rights organizations make more general claims of inhumane treatment or torture or state that they have received a small number of claims that that prisoners have been victims of torture or inhumane treatment. This also applies to the case that is studied in this thesis; France. The CPT and human rights organizations have accused them in a number of reports of small-scale inhumane treatment. This does not compare to the positive case in this study; Spain. They have been accused of widespread and systematic torture and inhumane treatment in both the 21st century and before.
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1.4.2 Operationalization

The following section will describe the operationalization of the concepts use in the thesis. It will first provide a brief overview of some of the characteristics of the two cases studied and will then move onto a description of how the framework will be used in the empirical chapters to analyze the two cases.
The use of torture in the two states took place in different time-frames with a small overlap. The height of the use of torture in the recent history of France was during the Algerian War of Independence. The conflict, which started in 1954 and ended in 1963, saw the use of deliberate torture from both the French and the Algerian forces. Spain was also involved 20th century war where torture was involved; the Spanish Civil War. This war started in 1936 and ended in 1939 with the victory of the Nationalists over the Republicans. The latter were led by Francisco Franco, who then ruled Spain as a dictator until his death in 1975.

While Spain has been accused of continued torture in domestic prisons in CPT reports, France’s track record is much better. While the CPT also received a small number of claims of mistreatment in the French prisons in their latest visit, the vast majority of those deprived of their liberty stated that they were treated well with regard to both their physical wellbeing as their moral integrity (CPT, 2020). It is worth mentioning here that the perfect negative case most likely does not exist. It is also not in the interest of the case-study to find the perfect negative case. Rather, its goal is to explain why there is continued use of torture on a wide scale in a democratic state while in another similar democratic state there is not.
The three risk factors identified in the framework above are conflict history, social fragmentation and governance. The first risk factor, conflict history will be analyzed through an through an historical account of the conflicts and the sentiments surrounding it. Two causes have been identified as underlying this risk factor: a belief that violence is permitted and impunity for the violent past. These two causes will be analyzed for both of the cases by looking at the way in which the past violence has been handled by the respective governments and societies. This risk factor can be diffused through places of memory that promote discussion and visibility of the past violence. This aspect will be analyzed by looking at the existence of such places of memory in both of the cases.

The second risk factor is that of social fragmentation. This factor will be analyzed through a discussion of the public opinions existing regarding the respective histories of violence. Diffusion of this risk factor takes pace through historical dialogue, often in the form of historical commissions. The empirical chapters will provide an analysis of how the respective cases have dealt with possible social fragmentation and how this has been perceived by society.
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The third risk factor of the framework is governance. This factor will be analyzed through a discussion of the state structure, which is conceptualized as the domestication and enforcement of international human rights. Like the first two risk factors, the risks coming from governance can be diffused through memory initiatives. The existence and perception of these initiatives will be analyzed for both of the cases.

Regarding the definition of torture and its difference with inhumane treatment, this thesis will not try to identify whether or not a certain case of violent conduct is either torture or inhumane treatment. It will use the cases that have been addressed by the CPT, the UN Committee against Torture (CAT) and other official reports by human rights organizations to shed light on the use of torture in two democratic states. It but will rely on torture that is well known and documented.
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Chapter 2: Literature review


2.1 Introduction

This chapter will first discuss how norms are viewed in the key approaches in international relations. It will then move on to providing a main definition of what a norm constitutes. The IR approaches provide a general discussion of the views on norms, of which the constructivist understanding of human rights norms will be further worked out by generally following the life-cycle of norms that Finnemore & Sikkink (1998) provide. The reasons to commit are connected to the stage of norm emergence, the reasons norms persist are connected to the norm internalization. Norm violation and breakdown is considered as the fourth stage in the life-cycle which follows norm cascade. The chapter then moves onto a discussion and conceptualization of the torture norm by discussing the definitions used by the UN and the EU and a broader discussion of the explanations used for the violation of the torture norm. Finally, the chapter will provide a discussion on the concept of public memory. In doing so this chapter will highlight the gaps in the literature and show how this thesis can fill up those gaps.


2.2 Theoretical approaches to international relations and norms

The realist approach to international relations emphasizes the constant struggle over power that states face. Realists pose that the constraints placed on politics by the selfish human nature and the lack of an international government make that power and security are the most important for a state (Donnelly, 2005, p. 30). Keohane and Nye (2012, pp. 19-20) identify three central assumptions to the realist understanding of international relations. First, states are seen as the main actors in politics. They are unified and the strongest entity. Second, realists believe that force is a legitimate and effective instrument. While this should not be seen as the only measure to consider, the realist approach believe that threatening with or using force is the most effective way to keeping and defending power. Third, because of their believe in the power of the use of force, military issues are regarded as the most important in the hierarchy of state matters. The lowest issue on the agenda of realists are then social issues. In general, the realist approach to international relations sees politics as continually being characterized by either active or looming power struggles between states.

In realism, norms are often seen as being of little importance regarding the interests of states. If they are of influence on an issue, that issue is a minor issue as norms stand at a distance from the struggle over power. In general then, the relative power of norms is considered as very
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small. Still, states do sometimes let norms influence their behavior when the costs of non-compliance do not wage against the benefits (Donnelly, 2005, pp. 46-49). Another view of norm compliance in realism poses that norm compliance by states is a coincidence. As states in the realist view are only focused on their own preservation and power, norm-compliance does not directly influence state behavior. If it then does happen that a state complies with an international norm it is because the behavior coincidentally falls together the norm (Hathaway, 2002, pp. 1944-1945).

The liberalist approach to international relations is characterized by the importance of institutions. These institutions shape international politics, they create a framework for cooperation between states and with that expectations. The institutions prevent conflict and reduce uncertainties for states, not only security is important for states but also the social wellbeing of citizens. The focus on institutions makes that liberalism does not consider states as the only main actors but rather also non-state actors (Nye & Welch, 2017, pp. 67-69). The incorporation of the societal aspect makes that liberalism also considers the relationship of states and non-state actors of influence on state behavior in world politics. The society shapes the preferences, expectations and ideas that then influence the behavior of the state. Liberals see the state not as a lone actor like realists do but rather as a representative of a society as a whole (Moravcsik, 1997, p. 513 & 518). In liberalism there is also a focus on the interdependence between states. Unlike realists, liberals do not see international politics as a zero-sum game. Rather, states can maximize their own gains by cooperation. Examples of this are environmental issues and fighting terrorism, states can achieve much more if they work together rather than alone (Burchill, 2005, pp. 64-66).

The liberalist approach to norms poses that norms constrain state behavior because states do not act as a lone actor, they are a representative of society as a whole. States are then more like to have their behavior influenced by norms because norms mobilize domestic interest groups that pressure the state into compliance (Hathaway, 2002, p. 1953). The international institutions that liberalism leans on can provide the norms. In addition, they are also the ones that play an important role in compliance to norms. States comply to a norm because they do not want to be internationally seen as an outsider because of their non-compliance (Finnemore & Sikkink, 1998, p. 903).

The third main approach to international relations discussed here is constructivism. This view finds it origins in a reaction to realism and liberalism. Constructivists do not focus on the content of the arguments of realists and liberalists but rather on what those approaches ignore. Its goal is to further expand theoretical approaches to international relations. Constructivism is
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then based upon two main assumptions. The first is that the environment in which actors find themselves is both social and material. The second assumption is that these social and material contexts give the actors understanding of their interests, it is what shapes them (Checkel, 1998, p. 326). The social contexts that determine understanding can be found in norms, knowledge, culture and also in politics. As such, it is a combination of material contexts and so called “social facts”. These facts are things that do not have a material existence but only exist because people believe they matter, such as sovereignty or rights. One major difference from the other two approaches to international relations above is that constructivism does not make any claims about the specific content of agents and structures. Rather, it provides a framework of how to think about the nature of the social facts and not predictions of behavior (Finnemore & Sikkink, 2001, pp. 392-393).

Constructivists view norms as a concept that can help agents put meaning to different situations and help determine their actions. Constructivists go further than liberalists in the sense that they believe that norms not only influence behavior, they also constitute the identity and interests of an actor (Checkel, 1998, pp. 326-328). Finnemore & Sikkink (1998) provide a framework to understand the influence of norms. They argue that the influence of norms is a three stage process. In the first stage, the norm emergence, the norm first comes into existence. This is often the result of two different elements: norm entrepreneurs and their organizational platforms. These norm entrepreneurs try to convince the norm leaders, “the critical mass of states) of the salience of the norm by using their platforms. In the second stage, the norm cascade, the norm leaders try to socialize other states into following their norm. The third and last stage, the norm internalization, is the completion of the norm cascade. At this point, a norm is no longer debated and taken for granted by the public (1998, p. 895).


2.3 Life-cycle of norms

The following section will use the life-cycle of norms as provided by Finnemore and Sikkink (Finnemore & Sikkink, 1998) to further discuss the existence of human rights norms. The three different stages of the life-cycle will be connected norm commitment, norm persistence and norm violation.
The first stage of the norm life-cycle, the norm comes into existence. The architecture of most human rights norms was mainly built after World War II. The complete destruction that occurred during World War II was the incentive to draw up human rights treaties that protected the rights of everyone. Respect for human rights came to be seen as an important aspect of global peace and security. After World War II states wanted to show that they respected human
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rights and therefore they became internationally important and not only domestically (Smeulers & Grünfeld, 2011, pp. 5-6).
Reasons for states to commit to these human rights treaties are diverse and also overlap. One reason to commit to a norm is when states know that enforcement of that norm is or will be weak. States with low levels of human rights have no problem ratifying certain human rights treaties as they know that there are is no strict enforcement of compliance with those treaties (Dutton, 2012, p. 48). These states then only ratify the treaties as a form of “window dressing” where it used to mask up violation of certain human rights: The human rights treaty is then used as a shield to cover up violations of such rights. Additionally, as there are then no working enforcement mechanisms, the states do not have to worry about any consequences of violations (Hafner-Burton & Tsutsui, 2005, p. 1378).

In line with the lack of enforcement of an international norm as reason to commit, the domestic possibilities of enforcement also play a role. Hathaway (2007) introduces two domestic dynamics that play a role in state decisions regarding commitment to human rights norms: domestic legal enforcement and collateral consequences of committing. A norm prescribes certain behavior that is allowed and behavior that is not. Whether a state can comply with these terms is dependent on the legal enforcement in the state itself. Even without international enforcement of the treaty, the domestic enforcement also binds states to a norm. Democratic states with high levels of human rights violations are less likely to commit as the costs of doing so are very high regarding domestic enforcement. They will have to provide a legal structure that oversees the enforcement. The other dynamic, collateral consequences, is focused on the behavior of domestic and international actors regarding the decision to commit to a norm. States with a high number of human rights activists and other non-governmental advocacy groups are more likely to commit to a norm. Also, if in a certain region there are more states who have committed to human rights, other states who have not so far are more likely to commit too (2007, pp. 592-598).

Building on from Finnemore and Sikkink’s (1998) idea of norm entrepreneurs at the norm emergence stage, Ahdanisa and Rothman (2021) stress the importance of the domestic presence of national human rights institutions (NHRI) for holding a state responsible. NHRI are “state bodies with a constitutional and/or legislative mandate to protect and promote human rights” (p. 22). One of its main ways to do so is by standing in close contact with citizens at the individual level and bring their complaints higher up. Another important factor that is more regionally focused is the presence of judiciary bodies such as commissions that can review complaints regarding human rights. These bodies can hold states responsible with sanctions for
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non-compliance. Also, in addition to the regional judiciary bodies that could be part of for example the European Union (EU) or Association of Southeast Asian Nations (ASEAN) these intergovernmental organizations on its own also play an important role. They can regionally promote human rights and create incentives to comply (Ahdanisa & Rothman, 2021, pp. 21-32).

The second stage of the norm life-cycle is the norm cascade, this is where the norms spread. After commitment to a norm, norms either persist or they break down. Human rights norms have been theorized to persist because states do not want to be seen as a human rights violator (Creamer & Simmons, 2015, p. 590). Consequentially, states that want to be part of the international community ratify human rights conventions to signal that they have the same norms as the other states in the international community. It is used to legitimize their presence. In addition, states that are not part of international human rights treaties are increasingly pressured by non-governmental activists and also other states to take part (Wotipka & Tsutsui, 2008, p. 736 & 748). It is argued that compliance by states after committing to human rights is also partly dependent on the presence of critical social groups such as human rights activists and other non-governmental organizations (Avdeyeva, 2007, pp. 896-897). The completion of this stage leads to norm internalization, where the norm is no longer debated and taken for granted.

Following the norm internalization, not all states remain of irreproachable conduct. Reports by human rights organizations such as Human Rights Watch and Amnesty International show that human rights violations are widespread (Human Rights Watch, 2020; Amnesty International, 2021). Norm violations become apparent in different ways. They can become clear through actions or forms of communication and also take place either in an institutional context or outside of it (Panke & Petersohn, 2017, p. 575). A norm violation does not have to lead to the death or invalidation of that norm. This depends mainly on how the community wherein the violation takes place responds and what consequences there are (Kratochwil & Ruggie, 1986, p. 767).

As a result of non-compliance, norms can break down. A norm break downs when non-compliance becomes widespread rather than the exception. The main condition that leads to norm violation is that actors perceive the prescription of the norm to be inconsistent with their interests. In addition, an unstable environment where a norm is contested or the presence of rival norms can lead to norm degeneration (Panke & Petersohn, 2011, pp. 721 & 724-735).

A norm violation by one state does not have to automatically lead to the fading of a norm. When there is sanctioning involved of the violating state, the chances that the norm will
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be abolished decrease. Even when there is no sanctioning involved, behavior by other states can also prevent the abolishment of a norm. If they continue to comply with the norm, the degeneration of the norm remains limited or does not occur at all. Norm degeneration will happen when the violation by one state triggers violations by other states and no sanctioning takes place (Panke & Petersohn, 2011, p. 723).

2.4 The torture norm

The use of torture is globally recognized as an act that is morally wrong. Its use is in most states prohibited by domestic law but also it is also part of international law and more importantly prohibited under the UN conventions against torture (Frost, 2009, p. 144). It must be acknowledged that there is a lack of enforcement of violations of the convention. States remain sovereign entities and while the convention and international law clearly have some power there have not been any damaging consequences for violators in the past (Goodlife & Hawkins, 2006, p. 359).

UNCAT exists several articles that all state obligations and prohibitions for the states that are part of it. Article 1 contains the definition of torture which is as follows:
For the purposes of this Convention, the term "torture" means any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions (United Nations Human Rights, sd).

The way in which what constitutes as torture is formulated has been argued to be very vague and broad. Certain parts of it leave room for interpretation by states on what is torture and what is not . The definition used in the convention rests on three main parts. First is the degree of pain and suffering that is inflicted by the actions. For the action to constitute torture, it must be “severe”. Second, there must be a purpose for using the violence such as to obtain information or a confession from the victim. Third, the perpetrator of the violence must be a public official (Rodley, 2002, pp. 468-469).

The room for interpretation of what constitutes torture could possibly also partly explain the difficulty in enforcing the convention and punishing any violations. If the use of torture is
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so vaguely defined, states that are accused of using torture can argue that they have not as they did not interpret their actions as torture. Such ‘re-framing’ of the torture norm was used by the United States to legitimize their actions (McKeown, 2009, p. 16). In addition, violation of norms could lead to negative judgement from other actors and states as norms ‘reflect society’s consensus about appropriate behavior’ (Shannon, 2000, p. 300). However, the past has shown that even when states are publicly condemned for their use of torture, they do not directly lose international standing. It has been argued that the lack of a common enforcer makes that naming and shaming is ineffective in regard to violations of the torture prohibition (Kearns, 2015, pp. 9-10).

As mentioned above, violations of a norm can lead to the abolishment of a norm. In the case of the torture norm, this is not the case. While there have been violations, those violations have not directly led to other norm violations and violations have been publicly condemned. The norm on torture is not a completely regressed norm as even the norm violators that are part of UNCAT have not publicly defended its use. Rather, it is either kept secret or states try to formulate their policies in such a way that they do not violate international law or UNCAT (McKeown, 2009, p. 16).

The European Court of Human Rights (ECHR) defines torture as: "deliberate inhuman treatment causing very serious and cruel suffering”. Deliberate refers to acts that use violence to obtain information or intimidate a victim. This is also what distinguishes torture from inhumane treatment. The first has a deliberate character while the latter does not. The ECHR defines inhumane treatment as having to reach a “minimum level of severity, and "cause either actual bodily harm or intense mental suffering. It need not be deliberate nor inflicted for a purpose” (Council of Europe, 2021). The definition of what constitutes as torture and what could also be explained as inhumane treatment remains a question of interpretation. The ECHR has defined certain acts as torture more recently that would have not constituted as torture 30 years ago (ECHR, 1998).


2.4.1 Violations of the torture norm

Violations of the torture norm have been theorized to be the result of four explanations: (1) a lack of enforcement, (2) the belief that torture works, (3) the belief that norms do not matter only power does and (4) a conflict context. The following section will provide a general discussion of these explanations and connect them to broader discussions regarding norm violation.
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The lack of enforcement of the torture norm fits within the problem a number of human rights treaties have. The committees which monitor human rights violation, often UN committees, have to rely on the creation of incentives to promote compliance and naming and shaming. Actual punishment of norm violations is difficult to achieve as the UN does not have the powers to actually enforce compliance (Howard-Hassmann, 2012, p. 97). For this reason, there is also no enforcement of compliance with the UNCAT. The main way in which the CAT can move states towards compliance is by publishing reports on possible violations, which does not account to much more than naming and shaming (McQuigg, 2011, pp. 813-814).

There is a clear gap in the literature here regarding the explanation using a lack of enforcement as an argument. While the lack of enforcement might explain why some states violate the norm, it does not explain why other similar states do comply, as is also demonstrated in the study by McQuigg (2011, pp. 827-828) cited above.
The second explanation for the use of torture builds on the belief that torture works often uses the argument of the ticking bomb. Its use often exists of three main aspects: a large number of innocent people is in danger; the attack is imminent so no time can be wasted; there a suspected terrorist in custody who has information to prevent the attack from happening. In these circumstances it has been argued that torture could be a tool to extract the necessary information the terrorist (Buffachi & Arrigo, 2006, pp. 357-359).

While the ticking bomb argument was used to justify the use of torture in the War on Terror, it has also been opposed by many. Often this is done on two grounds. First, the situation of the ticking bomb is built upon several assumptions that are not realistic and will never be copied one on one in practice. The imminent threat aspect is difficult to define and having the perfect suspect in custody to prevent the attack is unlikely. Second, if it were to be allowed that torture be used in such situations, where does it end? There is a real risk that permitting its use in one situation will open the door to use it in others as well (Smeulers & Grünfeld, 2011, pp. 132-133).
The third explanation for the use of torture holds that norms do not matter only power does. Compliance with norms in this view in merely the result of a costs-benefits calculation where compliance has more benefits than non-compliance in relation to the existing power structures. Adoption of norms follows then only from a correspondence between state interest and norm compliance (Kingsbury, 1998, pp. 350-351). This realist reasoning can be connected to the security model of Blakely (2007). In this model, the main motive of Western states is for using torture is to ensure security through intelligence (2007, p. 377). In order to defend the state from other illiberal states and their threats a discourse can be created where more force
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than usual is allowed to defend the state (McKeown, 2009, pp. 16-17). Here, because it is in the interest of the state, non-compliance could be the result of a costs-benefits calculation.
As with the first explanation for norm violation regarding the norm on torture, the explanation posing that power matters more than norms cannot solve the puzzle of why some democratic states do use torture while others do not. While it might partly explain why some democratic states create a discourse where torture is permitted it does not explain the commitment to human rights by other similar democratic states under the same circumstances. A mere violation of a norm also does not mean that a norm does not matter. There are more explanations than the one above for why democratic states might violate a norm besides a belief that norms do not matter. In addition, some states that have used torture have done so while actively trying to hide that they had violated the norm on torture (Barnes, 2016, p. 105). This signals that states do care about the norm on torture and that there must be other explanations for the violation.

The fourth and last explanation follows some of the logic set out above for the third explanation. This argument is geared towards the belief that conflicts create opportunities for violence. Civilians challenging the state, or a state being attacked, might entice a state to fight back (Hafner-Burton, 2014, p. 275). Such a conflict context could be the terrorist threats that a number of states have faced in the 21st century. It has been theorized that the widespread use of torture by the United States was the result of the terrorist threats they faced in the early 2000s, both as a deterrent technique as well as a way to gain intelligence (Foot, 2006, p. 137).

While the conflict context might create the opportunities for the use of torture, it does not explain its endurance many years later. Facing a terrorist threat might be the catalyst to start using torture but does not explain its continuation once the threat has diminished. This fourth explanation therefore also allows the formulation of a gap in the literature; what explains the continuous use of torture once the main terrorist threat has passed?


2.5 Public memory

Much of the work on memory studies builds on Halbwachs (1992) conception of memory. He formulates memory as a social construct: “no memory is possible outside frameworks used by people living in society to determine and retrieve their recollections” (Halbwachs, 1992, p. 43). Following this definition, Jelin (2003) formulates three main principles regarding the use of the concept memory. The first is that memories are subjective. Meaning that they are open to personal interpretation through experiences, implicating that memories can also change over time. The second principle is that memories can be disputed and the cause of conflict and
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struggles. It is because of this that when using the concept of memory one should always take into account who is creating the memory. Memories are formulated in a time and space with certain power relations influencing the process. The third and last principle is that memories are everchanging. Political and ideological ideas can change perceptions of memory over time (Jelin, State Repression and the Labors of Memory, 2003, pp. xiv-xv).

The creation of a memory is dependent just as much on the knowledge of the past as on those parts that one does not know about, it is selective. Creating the memory is therefore an active process of wanting to forget certain parts of the memory while wanting to remember others. Actively wanting to forget or remember certain parts of the past can also turn the creation of a memory into a power game. Different social groups will assign different meanings and value to memories, therefore the creation of a memory can become a process filled with tensions (Starzmann, 2016, pp. 2-3). A risk is that the memory will become the subject of debate and competing interpretations by different social groups, making the creation of a memory a difficult process (Jelin, 2010, p. 62). Since memory is by so many regarded as having absolute meaning, the stakes can be very high for a social group to make their interpretation of history count (Dickinson, Blair, & Ott, 2010, p. 10).

Theories that try to explain how society reacts and looks back at certain events often use the concept of collective memory. This is how individuals, groups and nations remember the past which is influenced by the current social, political and cultural contexts which in turn also forms their thoughts in current debates. The role of human rights activists and others criticizing certain actions of the past is very important in this process since they are able to influence the discourse. How society reacts to norm violations decides what the main discourse is in the future (Sutton, 2015). A collective memory is a social reconstruction formed by the society and as such not an individual view of the past but rather, as the word denotes to, a collective one (Mendoza García, 2016, pp. 124-125).

Alternatively, Casey (2004) formulates the concept of public memory as being derived from collective memory. Unlike with collective memory, where groups of people can relate to the same past event without having to be associated with one another, public memory underscores the coming together of those people in the public sphere to remember an event and link it to the future. Its main characteristic is the continuing “interchange of ideas, thoughts, opinions and beliefs”. As public memory is open to discussion, perspectives regarding the past can change over time which could lead to a revision of the past (Casey, 2004, pp. 25-30). Instances of collective memory can become public memory when they go a step further. When collective memory moves out of the private sphere it becomes public memory. In order for this
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to happen, there must be space for the collective memory in the public sphere (Whigham, 2017, p. 57).
Creating space for the collective memory in the public sphere is often done through what Bickford calls memory works: memorial sites, museums and monuments. An example of such a memory work can be a former torture center being turned into a public location. These memory works can serve as educational opportunities for citizens, both for those that have gone through the violence as well as those who have only heard about it. This last group can be seen as “potential future bystanders”; their knowledge about the past can influence the future (Bickford, 2014, pp. 494-496).
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Chapter 3: Spain


3.1 Current use of torture in Spain

In his 2004 report, Theo van Boven then the Special Rapporteur for the UN on the question of torture, published a report which documented accounts of torture and inhumane treatment of domestic prisoners in Spain. While van Boven concluded that torture and inhumane treatment are not systematic, he linked the incidents to serious shortcomings in the prison system (van Boven, 2004, p. 2).

The most recent report the CPT is from a visit in September 2018 in Catalunya. Visiting a number if detention centers in the region, most allegations of ill-treatment came from one detention center in Barcelona. In total there had been 131 cases since 2014 where prison staff was had been accused of ill-treatment of inmates. In only five of those cases were disciplinary proceedings advised by the Inspectorate of the Catalan prison service (CPT, 2020, p. 28).

The CPT writes in their report that “the physical ill-treatment alleged consisted mainly of slaps, punches and blows with truncheons to various parts of the body” (CPT, 2020, p. 23). While some of these instances were directly related to aggressive behavior by inmates, the CPT also received allegations of ill-treatment where there seemed to be no direct link to violent behavior of an inmate. Of these instances the CPT writes “the alleged ill-treatment apparently followed a specific pattern consisting of slaps to the face and punches to the body by staff wearing black gloves and took place in the room where inmates were strip-searched” (CPT, 2020, p. 25). The findings have led the CPT to be concerned about a pattern where the police officers use ill-treatment to punish inmates for recalcitrant behavior.


3.2 Conflict history

This section will first provide a brief overview of the violence that occurred during the Spanish Civil War and in the years afterwards under the reign of Francisco Franco. It will then move on to discussing the two causes which have been identified by Whigham as making the conflict history a risk factor: previous use of violence and impunity.

The period of violence Spain endured in the 20th century started in 1936 with the Spanish Civil War. The war started after a group of generals published a declaration of military opposition against the government of the Second Spanish Republic who feared that the liberal government would spark a leftist revolution. The generals were supported by conservative groups including fascists. They were perceived to have authoritarian views and the nationalist groups that supported them had strong anti-Basque and anti-Catalan sentiments. These two
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regions had achieved a form of independence under the Second Spanish Republic. Both parties in the conflict tried to secure their territories. This went hand in hand with thousands of political killings. The Nationalists and the Republicans both executed their opponents. The revolt of the generals against the government was successful and in 1939, general Francisco Franco came to power (History.com, 2020).

During the civil war, there was an explosion of violence. As mentioned, political killings by executions were used on both sides. While there are disputes over the exact number of executions, after extensive research the number of 100.000 killings during the civil war and 50.000 after is accepted by most (Ruiz, 2009, p. 450). In the early years of Francoist Spain, repression of political opponents was widespread. They were imprisoned and historians believe that the number of imprisoned exceeds that of 280.000 as admitted by the Nationalists in November 1980. These numbers were so high because under the Francoist rule, anyone who was affiliated with the Republicans during the Civil War potentially committed the crime of rebellion. The Nationalists believed that in order for Francoist Spain to continue the use violence against the Republican opponents was needed (Ruiz, 2005, pp. 171-174).

The extreme violence continued on in the years after the Civil War. As anyone who was even affiliated with the Republicans was seen as a criminal, there was a large group of Francoist Spain enemies. In contrast with the official government numbers from the 1980s, historians believe that there were up to 1 million men imprisoned and accused of affiliation with the Nationalists. In these prisons, the conditions were tough; overcrowded cells, beatings and torture were commonplace (Guarino, 2010, pp. 64-65).

Accounts from within the prisons in 1939 present a grave look at the conditions. In his book, Paul Preston (2012) writes about a prison in Madrid where a journalist was tortured. The circumstances in the prison in itself would constitute inhumane treatment; overcrowded prison cells, non-existent hygiene, no food and dirty water. In addition to the general circumstances the journalist, and with him many others, were tortured. Preston writes on this: “there were humiliating rituals such as attempts to force them to beat each other up or immersing them in toilets full of fecal matter. Sometimes, the beatings went too far and the prisoner would be killed.” The prisoners would be forced to sign declarations of their guilt without being able to read them (Preston, 2012, pp. 1440-1442).

The violence and torture continued during the period of Franco’s reign over Spain. An account from the 1970s, more than 30 years after the start of the civil war, paints a picture of a prison system that is very similar to the one Preston (2012) provides in his book. This prison in Barcelona has held all political- and union leaders that opposed the Franco government since
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the 1930s. One of those union leaders recounts his stay in the prison: “sometimes when a prisoner had complained about something, the guards would take them away at night time and whip them. Some died in the basements, and we could hear their screams” (Gibbins, 2019).

One prominent police inspector who has been accused of 13 accounts of torture is Antonio González Pacheco. The cases of torture took place in Madrid in the later stages of the Franco regime. González Pacheco had the nickname of “Billy the Kid” as he used spin his revolver around his finger in an intimidating way in front of the prisoners (El País, 2014). In one account of torture by one of his victims, González Pacheco is accused to have had a leading role in the torture: “there were five policemen. Billy the Kid hit me occasionally, but mostly he told the others what to do. They tied me to a radiator and hit me with truncheons on the back of my knees and in the kidneys.” The emotional damage of the torture still plays a big part in the victim’s life almost 40 years later: “the worst part is that they broke me, they made me talk, and sometimes that still keeps me awake at night” (Junquera, 2013).

The reign of Franco ended with his death in November 1975. In the years afterwards, Spain transitioned into a democracy. In 1976, a new prime-minister is appointed and in December 1978 the Constitution is passed. The first peaceful change of government took place in 1982, with a win for the Socialist Party (Sánchez-Cuenca & Aguilar, 2009, p. 433). One aspect of this transition to democracy are the amnesty laws that were passed. At the time, the opposition and Francoists needed each other to have power and form the newly created democracy. The opposition was able to mobilize the people while the Francoists controlled law enforcement organizations. As such, they had to come to an agreement that would appease them both. In return for giving away their power to form a democracy, the Francoists received amnesty for any possible misdeeds they might have undertaken. In end that became the Pacto del olvido, which translates to the Pact of Forgetting. It was believed that after a period of conflict and the death of a dictator, a public debate about the dictatorial past would hinder the road to democracy or might even create new conflict (Humlebæk, 2011, pp. 188-189).

The Pact of Forgetting has two main consequences for remembering the past. The first is that no one who was accused of crimes during the civil war and Franco’s reign would be prosecuted. The second consequence, which links very clearly to the creation of a public memory, is that the pact prevented a process of reconciliation. Its creation made sure that truth-telling would impossible. The pact prevented justice and truth to prevail and rather forgetting became the goal, it turned talking about the violence into a taboo (Encarnación, 2014, pp. 2-3).

As a result of the Pact of Forgetting, monuments, objects and other sites referring to the past under Franco remained as they were under his rule including those monuments and statues
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that were erected to honor Franco (Davis, 2005, p. 863). For Franco, the use of his own image was part of the propaganda machine he created with the goal to legitimize his rule over Spain. The fact that monuments commemorating Franco and the past remained untouched created a situation where the human rights abuses, including torture, remained unpunished, while the person that many held responsible for the violations was present in the public sphere by statutes and other objects referring to him (Hadzelek, 2012, pp. 154-155 & 163).

Whigham identifies two main causes for the risk factor that is a conflict history. The first is that the previous use of violence leads to a belief that the use of that violence is permitted. The second cause holds that it is the result of that violence and impunity for those responsible afterwards which could lead to the belief that the violent actions will not be punished. The risk factor of the conflict history can be diffused through creating memorial sites that tell the story of the violent past (Whigham, 2017, pp. 59-62).

Linking the evidence above to the two causes of the risk factor conflict history shows that in the case of Spain the risks have not been diffused. The Pact of Forgetting has prevented an open discussion about the violent past and use of torture in two main ways. First, the Pact of Forgetting created impunity for those accused of human rights violations in the civil war and under the reign of Franco. An implication following from this is that the first cause of the risk factor, a belief that the use of violence including torture is permitted because people have gotten away with it in the past. In addition, the lack of accountability also prevented a process of truth telling from taking place. Second, the Pact of Forgetting made that monuments commemorating Franco remained in the public sphere while the human rights abuses committed under his reign were not talked about.

One way in which these causes for the risk factor could have been diffused is by the creation of memory sites that encourage discussion about the violent past and awareness of the violence. In Spain, the Pact of Forgetting hindered this from happening. The continued presence of memorials and other objects commemorating Francoist Spain prevented an open discussion. As these memorials and objects remained untouched, there was no place for other stories from the violent past opposing the one the monuments and objects were presenting.


3.3 Social fragmentation

Having established that the first risk factor of a conflict history plays a role in the public memory creation of Spain, this next section will consider the second risk factor: social fragmentation. It will provide an overview of current public opinion on Francoist Spain and
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subsequently explore a context of social fragmentation playing a role in the move from forgetting to a start of remembering.
During the reign of Franco over Spain, the two main groups that opposed one another were those that supported Franco and the opposition. Franco saw the opposition as his enemy and a threat to his power and as such, anyone who was affiliated with the opposition was imprisoned or executed. The hostilities that existed during the civil war and Franco’s reign were mostly diffused by the Pact of Forgetting. It created a certain consensus and the road to democracy was also by the Republicans seen as more important than justice for the victims. In addition, accepting the Pact of Forgetting also meant that all political prisoners under Franco were to be released. Which was important for the opposition (Encarnación, 2014, p. 439).
Only small groups in Spain still directly affiliate themselves with Franco. One of those groups is the Fundación Nacional Francisco Franco (FNFF) which was founded in 1976 after the death of Franco. The foundation fights for a positive image of Franco and manages his personal archive (Fundación Nacional Francisco Franco, 2018). Its existence is however opposed by many (AFP, 2017).

A comparison by Aguilar and Humlebæk (2002, p. 131) of views on Francoism over the years shows that in 2000 increasingly more Spaniards had negative thoughts about the place of Francoism in Spanish history than they did in 1985. In 2000, 37.4% of Spaniards believed that Francoism would be seen as a negative period in Spanish history while in 1985 this was 27.3%. There is also a group that believes the Francoist past to be both negative and positive, this number has stayed relatively stable around with 46.4% in 2000. The fact that the period of Franco’s reign is by some also seen as positive is because of the economic prosperity and order his regime brought.
The changing perspective overtime could be the result of views of Franco over time as the result of different generations. Aguilar and Humlebæk (2002) have characterized the generations since the civil war as follows: the first generation of the civil war was either killed or imprisoned, the second generation was silenced by fear of talking about the past and the third generation were the grandchildren of the first generation that now wanted to know what had happened (2002, p. 134).

This new generation has pushed the government to open up discussions about the past. They were all born after Franco’s death and had only heard about the history through stories from others. Increasingly, the respect that the Pact of Forgetting had gotten in the past was decreasing. The younger generations felt as if it was hindering the recollection of the past (Boyd, 2008, pp. 142-143). In the years that followed, discussions continued and in 2007 the
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Law of Historical Memory was introduced. This law made reparations for victims of Francoist Spain possible but did not touch on the issue of accountability, making it unlikely that anyone would be punished for their human rights abuses under Franco’s reign. Also, the law did not call for the creation of a truth commission (Encarnación, 2014, pp. 3-4). This was criticized by human rights organizations as well as the European Council (Human Rights Watch, 2010; Assembly, 2006).

The evidence presented above suggests that the risk factor of social fragmentation does not seem to play a large role in the violence in Spain. However, the circumstances under which this apparent consensus was created must be taken into account. The Pact of Forgetting suppressed discussions about the past and might have therefore also suppressed social fragmentation. Nevertheless, taking the concept of social fragmentation broader than the one used by Whigham, one could argue that the differences between two social groups based on age are also a form of fragmentation. The younger generations changed the outlook on how to deal with the violent past: feeling as if the forgetting about it hindered the recollection and their sense of understanding about history, they pushed for the past violence to be discussed. Consequently, this movement pushed the Spanish government towards the creation of a truth commission in 2018 and with it answering the calls for its creation after failing to do so in 2007 with the Law of Historical Memory (Burgen, 2018)
With the creation of a truth commission, the Spanish government opens up opportunities for historical dialogue. However, as the truth commissions were created only very recently the results of it are at this time unclear. In addition, Whigham prescribes a truth commission that challenges the existing narratives and brings them together. The set-up of the truth commission by the Spanish government is more geared towards an investigation of crimes committed during Francoist Spain and is not necessarily focused on the creation of a narrative. Nevertheless, the creation of the truth commission could be seen as a step towards challenging the existing narrative as there is a currently not a public one.


3.4 Governance

The following section will analyze the third risk factor identified in the theoretical framework: governance. An overview will be given the state of protection of civilian rights, formulated in the theoretical framework as concerning the domestication and enforcement of human rights and the responsiveness of the state to demands from the population regarding those issues.
The Spanish government, in their 2017 candidature for the UN Human Rights Council, claims that they are committed to the protection and promotion of human rights. The Spanish
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government vows to protect the human dignity of all individuals and to provide an adequate framework for the prevention of torture and other cruel and inhumane treatment (Permanent Mission of Spain, 2017). The election of Spain for the UN Human Rights Council was backed by 180 votes by other countries which, according to the Spanish government, signaled the confidence and recognition of the efforts made by Spain (Ministerio de Asuntos Exteriores, 2018).

In a 2014 survey by Amnesty International, 45% of the Spanish respondents disagree with the statement that if they were to be taken into custody that they are confident that they would be safe from torture. That these fears are somewhat justified follows from the CPT reports on Spain. In 2012, during a visit to a detention center in Barcelona, the CPT received a number of allegations of physical ill-treatment of prisoners by prisoner officers. As a result of these findings, the CPT recommends that the authorities pay greater attention to the training of the prisoner officers and reiterate to their staff that the physical ill-treatment of prisoners is unacceptable (CPT, 2013, pp. 7-9). During another visit to a Madrid prison in 2016, the CPT once again has to make the same recommendations as they had to in the Barcelona prison. Findings by the CPT suggest that prison officers are inadequately trained and the CPT once again recommends that authorities should make clear that physical ill-treatment of prisoners is unacceptable (CPT, 2017, p. 26). These recommendations do not differ from those of van Boven following his visit to detention centers in 2004 (van Boven, 2004, p. 21).

The inability of the Spanish authorities to improve the conditions inside the detention centers did not go unnoticed by the European Parliament. In parliamentary questions asked by a Spanish member of the Parliament, Spain is urged to undertake action against the circumstances in the detention centers and condemned for the inability to follow up on the recommendations made by not only the CPT, but also the CAT and human rights organizations (Permuy, 2016).

In addition to political pressure to undertake action against the use of torture in detention centers, since the early 2000s societal pressure is rising regarding investigation into those who are accused of torture under the Franco regime. A group consisting of human rights organizations, victims, and international organizations called upon the Spanish government to start an investigation into the possibilities of prosecution of those accused. However, in contrast to the demands by domestic and international actors, the Spanish government holds that it is unable to prosecute those responsible because of the legal barrier created by the Pact of Forgetting: it grants amnesty for all crimes under the Franco regime (Escudero, 2014, pp. 141-144). This decision has been criticized by some and a judge with a different interpretation of
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the amnesty law in relation to international law regarding crimes against humanity attempted to start an investigation. This was however stopped by the Spanish government and led to a trial of that judge for biased investigations (Burbridge, 2011, pp. 778-779).

While there has been a clear effort by both domestic and international actors to encourage the Spanish government to start an investigation into possible prosecutions of those responsible for the human rights abuses in Francoist Spain and during the Civil War, the Spanish government is reluctant to do so. They cite legal restraints as hindering them from doing so and as such do not respond to calls from human rights organizations, such as Amnesty International and Human Rights Watch, but also the United Nations to investigate the crimes (Human Rights Watch, 2010).

Following the framework presented for this thesis, the Spanish government shows that there are concerns. First, the Spanish authorities seem unable to implement the recommendations made by the CPT and the CAT regarding the circumstances in the detention facilities and treatment of prisoners. Second, the Spanish government has not responded to calls by international human rights organizations, the UN or domestic judges to start an investigation into the crimes committed under the Franco. By failing to do so, the Spanish government is hindering the creation of a public memory regarding the third risk factor of governance. As a result, the risks of violence reoccurring are increased.
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Chapter 4: France


4.1 Current use of torture in France

The most recent visit of the CPT to French detention centers took place in November 2018. The CPT visited six detention centers all over France including ones in Marseille and Paris. In the report, the CPT makes note of a small number of allegations received of ill-treatment. Most of those allegations regard verbal altercations between detainees and prison officers. The CPT recommends that authorities remind the prison personnel that insulting words and disrespectful behavior are inadmissible and will be punished. In the report the CPT asks the French authorities to provide numbers on judicial inquiries into ill-treatment by prison officers .

In their response to the report, the French authorities provide these numbers. Between 2015 and 2019, 42 judicial inquires have been made following accusation of inhumane treatment. Of those 42, 20 cases were dismissed and 20 were taken to the prosecutor’s office for an assessment. The outcome of those cases are unknown (Gouvernement de la République française, 2020).


4.2 Conflict history

This section will first provide a brief overview of the violence that occurred during the Algerian War of Independence. It will then move on to discussing the two causes which have been identified by Whigham as making the conflict history a risk factor: previous use of violence and impunity.
The violent conflict that France was involved in was the Algerian War of Independence was a war of decolonization. The war started in 1954 and ended in 1962 with the independence of Algeria. The war started because of strikes launched by the Front de Libération Nationale (FLN). The French forces responded by arresting several of its leaders and also killed one of them. While in the beginning of the war the violence was not yet widespread, that ended when the FLN-leaders called for actions against centers of colonial power such as military barracks and city halls. In the course of these actions 31 military men and 92 civilians were killed, most of them Europeans. The retaliation of the French forces was harsh, over 10.000 Algerians were killed. Many consider this as the real start of the war as it now also involved civilians and not just armed forces (Seferdjeli, 2015, pp. 254-255).

In order to fight back, the French armed forces had increased their presence in Algeria to 400.000 by 1956. In the meantime, conflict has also spread form the countryside into the
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cities. It was during the battle over one of those cities, Algiers, that the French armed forces resorted to the systematic and widespread use of torture of the Algerians. While the French armed forces won the battle over Algiers after nine months, stories of the widespread torture received worldwide criticism. The situation put the France government in a though position internationally. As a result, the French government felt that they would have to come to a solution with the FLN. Then president of France Charles de Gaulle came to the conclusion that it would have to a political solution. The signing of the Evian agreement in 1962 ended the conflict and recognized the independence of Algeria. At the end of the war, the French armed forces had lost more than 20.000 of their men and on the Algerian side 141.000 rebels of the FLN were killed. There is no complete consensus over civilian death rates but the number of 300.000 Algerian civilian deaths is generally agreed upon (Seferdjeli, 2015, pp. 256-259).

The use of torture was not only reserved to the French armed forces, the Algerian rebels also used it. However, most of their violence was internal. In order to be successful, the FNL needed to have control over the Algerian people. In order to prevent betrayal of positions and tactics used by the FNL they resorted to torture for purposes of intimidation and punishment (Seferdjeli, 2015, pp. 261-261).

However the international community was focused on the use of torture by the French armed forces. This was mostly the result of a diplomatic campaign internationally by the FNL. They issued human rights reports to other states and the UN, press conferences and international media to win over the international opinion (Connelly, 2002, p. 4). As a result of the international pressure, the French government issued a statement to its armed forces in Algeria that they were to stop the use of practices leaving psychical and physiological marks (Branche, 2007, p. 558).

The use of torture by the French armed forces was the result of their belief that the FLN was capable of using extreme guerilla techniques in fighting. The French believed that the only way to counter this was through torture to gain intelligence. The French administration itself had opened up the opportunities for the use of torture with an act that gave the executive the power to introduce any measures believed fit to fight the enemy (MacMaster, 2004, pp. 6-7).

Accounts of the torture present a grave picture of the treatment of Algerian by the French armed forces. One of the Algerians tortured was journalist Henri Alleg. Half-French and half-Algerian, he was affiliated with the communists and also seen as anti-colonial. During the war, Alleg was arrested and taken into custody where he was severely tortured. After he was released, he wrote a book on his experiences while imprisoned. In it, he recalls the treatment by the French armed forces: “they unfastened my trousers, took down my underpants and
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attached the electrodes to each side of my groin. They took turns in manipulating the knob of the magneto” (Erickson, 2013, p. 30). Once his book was released in 1958, the French government banned it in France. The unintended result of this move was that international intention for his book increased greatly and became a best-seller (Erickson, 2013, pp. 27-28).
An infamous perpetrator of torture was Paul Aussaresses. Like Alleg, Aussaresses also wrote a book on his experiences during the war. However, his story was told form the other side. Aussaresses was the first French officer that admitted the use of torture during the war, he did so in a book that was published in 2001. Moreover, he not only admitted to using torture, he also stated that they did so with the backing of the French government. In response to the revelation by Aussaresses, the French government decided upon opening the French archives to historians for an investigation (BBC News, 2001).

As a result of the publication of the book, human rights organizations called for his prosecution on the grounds of committing war crimes (Amnesty International, 2001). However, at the end of the war, an agreement was reached between the French government and FLN regarding amnesty. As mentioned, the French armed forces were not the only ones guilty of the us of torture. The FLN therefore negotiated that any FLN member that had committed acts of violence that were a crime would not be prosecuted by French authorities. This wish of the FLN provided de Gaulle with an opportunity to do the same for the French armed forces accused of torture (Cohen, 2002, p. 222). However, Aussaresses was also accused of being an apologist of war crimes, which under French law is punishable. In 2003, Aussaresses was handed a fine for defending the use of torture (BBC News, 2003).

The way in which the French government has dealt with the memories from the Algerian War of Independence is very different form the societal approach. The government tried to suppress the memories of the Algerian war by ambiguously referring to it in national commemorations as the war in North-Africa, rather than specifically referring to Algeria (Cohen, 2002, p. 226). It was not until the 1990s that the French government created a number of monuments specifically remembering the deaths as a result of the French repression in Algeria (McCormack, 2011, p. 1132).

In contrast, the public was more engaged with the memories from the Algerian war. This took place mostly in the late 1980s and early 1990s by investigative journalism. Around the same time, French officials held responsible for crimes against humanity during World War
AI were being tried which led to an increased attention for war crimes and at that time most of those officials directly implicated in the torture had left politics. As a result, war in Algeria
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came be referred to as a war rather than a conflict or by merely referring to North-Africa rather than Algeria (Cohen, 2002, pp. 231-232).
The real shift in awareness on the use of torture in the Algerian War took pace place in June 2000 with an interview in the French newspaper Le Monde. In that interview, a woman who was tortured by the French armed forces told her story and named the men she believed to be responsible for the use of torture which were some of the highest officials in the armed forces. It created a public discussion within France where veterans of the war spoke up and told about their experiences on having to carry out the torture (Cohen, 2002, pp. 233-236).

The account above shows that there are discrepancies between the political and public remembrance of the use of torture in the Algerian war of Independence. Where the political actors were until the early 2000s reluctant the acknowledge the painful history of the war, the public was more interested in the stories of the war which were brought to them via investigative journalism. Personal accounts both from perpetrators and victims led to public condemnations of the actions of some of the officials.

The two main causes identified for the risk factor that is a conflict history are the previous use of violence which leads to a belief that the use of that violence is permitted and impunity for those responsible afterwards which could lead to the belief that the violent actions will not be punished. Diffusion of the risk factor takes place through the creation of memorial sites that encourage discussion on the past.

Assessing the causes of the first risk factor, the use of torture was not immediately condemned by the French government, this was also the result of the fact that both sides in the war used torture. However, a diplomatic campaign by the FLN led to the international criticism on the French for their use of torture. In the late 1980s the trials of World War II criminals lead to a discussion of the French history in Algeria. Mostly through investigative journalism and later on personal accounts of those involved created a picture of the torture that had taken place in Algeria. The case of France shows how non-official efforts of remembrance via investigative journalism can contribute to the creation of a public memory. Also, the public pressure after the personal accounts of torture led to a decision by the French government to open up the archives to historians.

Regarding the issue of impunity, the French government created an amnesty law making the trial of those responsible of torture impossible. While human rights organizations called for investigations into possible prosecutions of officers such as Paul Aussaresses, they amnesty law was cited by the French government as an obstacle that could not be overcome. Paul
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Aussaresses did not get off scot-free, he was punished with a fine for being an apologist of war-crimes.
The evidence above suggests that while the French government was initially reluctant to remember the past and public initiatives had to fill up that gap, the creation of a public memory through personal accounts and investigative journalism, later combined with the decision by the French government to open up the archives to historians has diffused the risk factor coming from having a conflict history regarding the use of torture.


4.3 Social fragmentation

The following section will analyze the second risk factor: social fragmentation. It will provide an overview of public opinions on the Algerian War of Independence and the use of torture in France and subsequently explore the role of social fragmentation in the creation of a public memory.
The Algerian War of independence was a colonial war that ended with a negotiated peace and subsequent independence for Algeria. The war a point of discussion in French society from its beginning. In a 1956 survey, only 38 percent of respondents was confident in the way that the French government handled the war. This was partly due to the costs coming with the war any many feared that they would have to pay more taxes to finance the war. In 1957, 53 percent of French respondents favored negotiations with the FLN over a continuation of the war. By 1961, this number had risen to 78 percent (Talbott, 1975, pp. 356-358).

In addition to the public opinions being not very positive, the end of the war led to migration from Algeria which caused tensions in France. One implication of Algeria being a colony of France was that Algerians and French could freely move between the two states. In the aftermath of the war, migration from Algeria to France increased for reasons of grave economic outlooks in Algeria. The numbers of migrants created anxiety in metropolitan France where most of the Algerians settled. Public opinion in France on Algerians was not very positive. Social and cultural differences laid at the base of these opinions. As a result of these differences, many Algerians had trouble finding houses as they were discriminated on the housing market and were discriminated (Lyons, 2014, p. 126 & 139). Most migrated Algerians ended up in social housing in the suburbs where they became segregated from native French groups (Beaman, 2017, pp. 8-9)

Some connect the violence and riots in the French suburbs in 2005 to the continued social and economic exclusion of minorities in France and the general position of migrants in France (McCormack, 2011, p. 1130; Koff & Duprez, 2009, p. 715). The exclusion of minority
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groups, including Algerians, in France remains a problem today. A number of those minority groups are from past colonies of Spain. This is theorized to be the result of a sentiment of western superiority inherited from the colonial times (Blanchard, 2017, pp. 223-224).

A report known as the Stora report, named after the historian that wrote it, detailing the recommendations for the French government regarding the relations with Algeria cites the rise of a new generations for the increased awareness of the past recently. The report recommends that the French government creates a commission that will look into the possibilities of memorial reconciliation between France and Algeria and starts up commemorative initiatives for the lives lost in the Algerian war. In response to the findings and recommendations of the report, president Macron decided in early 2021 to create a memory and truth commission focused on the reconciliation with Algeria. It will be headed by the same historian that wrote the recommendations in the report (Desai, 2021).

The renewed attention and interest for the violent past is the result of a new generation wanting to know what happened to their elders. A descendant of an Algerian victim describes that young generations still live with the traumas of their elders. While it might thought that certain a truth commission 60 years after the war is too late, an expert from the International Centre for Transitional Justice (ICTJ) claims that as long as legitimacy and participation is encouraged, time does not have to be a barrier (The Economist, 2021).

The evidence presented above suggests that the French public opinion regarding the War of Independence in Algeria has been negative from the start. At the start of the war in 1956, a third of the respondents did not believe France would win the war and towards it end, a large majority of 78 percent of the respondents favored negotiations with the FLN rather than the war going on for much longer.

Furthermore, the migration in the aftermath of the war led to tensions in France. These tensions are at least partially the result of ideas of Western superiority existing in French society. It is however difficult to assess whether or not these tensions are the direct result of the violence and specifically the torture used during the war. Despite this, social and economic exclusion of Algerians remains an issue in France.

The risk factor of social fragmentation can be diffused thorough the creation of commissions seeking to find the truth. In January 2021, French president Macron announced that he would create a memory and truth commission seeking to bring together the different perspectives of the Algerian War of Independence. The commission will be led by a historian.
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4.4 Governance

The following section will analyze the third risk factor identified in the theoretical framework: governance. To do so the state structure, formulated in the theoretical framework as concerning the domestication and enforcement of human rights and the responsiveness of the state to demands from the population regarding those issues, will be discussed.
In their 2019 report of the state of human rights in France, the United States concludes that while there are a number of human rights violations, the French government reacted adequately to those and impunity for violations was not widespread. It also makes mention of a limited number of abuses regarding torture and inhumane treatment by law enforcement officers. Most of these took place during protests of the Yellow Vest movement (United States Department of State, 2020, p. 3). The use of force against protestors and particularly the Yellow Vest movement also comes back in the 2020 Amnesty International human rights report. In contrast to the report by the United States, the organization expresses their concern over a lack of investigations into cases were law enforcement officers were accused of unlawful use of force during protests in 2018 and 2020. However, there are also cases where police officers have were either fined or fired for the unlawful use of force (Amnesty International, 2020, p. 163).
Alternatively, to the outside, France is communicating its efforts to fight human rights violations. In their announcement in 2020 of a candidacy for the UN Human Rights Council, France states it “supports the right to the truth and the right of victims of human rights violations to receive reparation” (Ministry for Europe and Foreign Affairs, 2020, p. 21). The French government has been a member of the council before between 2011 and 2016 and during this period they also stressed their intention to ensure the promotion and protection of human rights (Ministery of Europe and Foreign Affairs, 2013).

This international campaign falls together with domestic efforts regarding the road to truth and reparation for victims of human rights abuses. In 2018, president Macron acknowledged the involvement of French armed forces in the torture and subsequent disappearance of an Algerian anti-colonial activist. Macron is quoted to have said: “his disappearance was made possible by a system … which allowed law enforcement to arrest, detain, and question any ‘suspect’ for the purpose of a more effective fight against the opponent” (Serhan, 2018). By citing the existence of a system making possible the disappearance, Macron is the first French president moving towards acknowledgement of systemic French involvement in the practices. This statement follows an earlier one by Macron is his presidential campaign in 2017. Here, he was the first French official acknowledging that
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the actions of the French armed forces in Algeria constituted to crimes against humanity and that the past should be confronted (France24, 2017).
Still, the French government has however not officially apologies for the violence used in Algeria. Rather, it has stuck to apologizing in specific cases. Ahead of the publication of the report with recommendations for a memory and truth commission, president Macron ruled out the possibility for an official apology. Rather, the president favored what he calls “symbolic acts” that promote reconciliation. To show his personal support for those acts Macron vowed to take part in a three-day commemoration event marking the 60 year anniversary of the end of the war. Each of those three days was dedicated to a different group that suffered in the Algerian War of Independence (France24, 2021).
Reactions by Algerian diaspora and relatives of those that were victims of the violence make clear that there are not satisfied with only the acknowledgement of the violence being crimes against humanity. The of a recommendation for an apology, reparations and repercussions in the Stora report by is seen as an effort to downplay the involvement of the French government in the violence and tokenism in the direction of the Algerian diaspora (Bryant, 2021).

By acknowledging the violence in the Algerian War of Independence as constituting to crimes against humanity, president Macron took a step none of his predecessors was willing to take. Being the first French president born after the end of the war, his position represents that of a generation that is willing to make investigate the violence that occurred. The formal apology in a specific case of violence indicates that the French government recognizes its involvement in the torture during the war. However, the lack of apology is by those of the Algerian diaspora perceived as an effort to downplay the past.

The risk factor of governance can be diffused through memory initiatives. By creating a memory and truth commission, president Macron has taken the first steps towards official public memory creation. In addition, by taking part in commemorative activities for the victims o the violence in the Algerian War of Independence, the president demonstrates a willingness to be involved in the recognition of past violence.
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Chapter 5: Conclusion

This chapter will summarize the main findings from the two case studies. It will do so by comparing the findings of Spain and France. It will establish whether or not the concept of public memory can explain the use of torture by two democratic states and if as such, it can add to the knowledge on this subject. Furthermore, it will connect the concept of public memory to the literature on norms using the findings from the case study. It will end with a discussion of the limitations of the analysis and possible avenues for further research.


5.1 Contributions of research


5.1.1 Spain and France in a comparative perspective

The puzzle of this analysis is the continued use of torture for which the alternative explanations presented in the literature are not sufficient. A lack of enforcement, the belief that torture works, the belief that norms do not matter only power does and a conflict context cannot explain the continued use of torture by some democratic states. The thesis has aimed to apply the concept of public memory to two democratic states to analyze whether it influences the use of torture by democratic states. It has done so through a framework which identified three main risk factors hindering the creation of a public memory: (1) a conflict history, (2) social fragmentation and (3) governance. The following section will compare the findings from the two cases studies along these risk factors.

The first risk factor is conflict history which ca be diffused through the creation of memory sites and symbolic representations that encourage discussions on the violent past. In the case of Spain the conflict history concerns the Spanish Civil War and the subsequent dictatorship that was created under the rule of Francisco Franco. The Pact of Forgetting has prevented an open discussion about the violent past and use of torture in two main ways. First, the Pact of Forgetting created impunity for those accused of human rights violations in the civil war and under the reign of Franco. An implication following from this is that the first cause of the risk factor, a belief that the use of violence including torture is permitted because people have gotten away with it in the past. In addition, the lack of accountability also prevented a process of truth telling from taking place. Second, the Pact of Forgetting made that monuments commemorating Franco remained in the public sphere while the human rights abuses committed under his reign were not talked about.
One way in which these causes for the risk factor could have been diffused is by the creation of memory sites that encourage discussion about the violent past and awareness of the
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violence. In Spain, the Pact of Forgetting hindered this from happening. The continued presence of memorials and other objects commemorating Francoist Spain prevented an open discussion. As these memorials and objects remained untouched, there was no place for other stories from the violent past opposing the one the monuments and objects were presenting.
In the case of France, the conflict history analyses is the Algerian War of Independence which took place from 1954 to 1962. The two main parties in the conflict were the French armed forces and the FLN. In certain periods of the war, including the battle over Algiers, the use of torture was widespread. In the aftermath of the conflict, the use of torture was not immediately condemned by the French government, this was also the result of the fact that both sides in the war used torture. However, a diplomatic campaign by the FLN led to international criticism on the French for their use of torture. In the late 1980s the trials of World War II criminals lead to a discussion of the French history in Algeria. Mostly through investigative journalism and later on personal accounts of those involved a picture was created of the torture that had taken place in Algeria. However no prosecution of those responsible for the torture took place as the French government created an amnesty law making the trials impossible.

Comparing the two cases on conflict history and diffusion of that risk shows a major difference regarding the creation of memory sites and symbolic representation. The Pact of Forgetting created a major barrier to the discussion of the past in Spain. The continued presence of Francoist statues and a taboo on the discussion of Francoist Spain created by the Pact of Forgetting made the diffusion of risk relating to the conflict history difficult to diffuse. In contrast, while in France there was a similar reaction form the government regarding the violence used, the case shows non-official efforts of remembrance via investigative journalism can contribute to the creation of a public memory. Also, the public pressure after the personal accounts of torture led to a decision by the French government to open up the archives to historians in the early 2000s. As such, the first risk factor shows that a conflict history that is not discussed forms a real risk for the creation of public memory. Both official and non-official efforts of remembrance and discussion are necessary to create a sufficient public memory.

The second risk factor focuses on social fragmentation. The risk stemming from this can be diffused through historical dialogue, often in form of historical commissions that aim to bring the different memories of the violent history together. In the case of Spain, social fragmentation does not seem to play a major role in hindering the creation of a public memory. The Pact of Forgetting created a climate of consensus where both sides of war agreed to not bring up the past and the road to democracy was seen as more important than truth-seeking. As such, in the first decades after the war the focus was on the creation of a stable democracy rather
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than the violent past. An implication could be that the because the Pact of Forgetting suppressed discussions about the past and it might have therefore also suppressed social fragmentation.

Later generations born after the war brought some change to this. They felt as if the silence regarding the violence was hindering their recollection of the past and understanding of their history. As such, they pushed for discussions on the violent history. This moved the Spanish government to the creation of a truth commission in 2018. However as the truth commission is focused more on the investigations of the crimes rather than a historical commissions aiming to bring together the narratives, it can be questioned to what extent it diffuses the risks of social fragmentation for the creation of a public memory.

The analysis of social fragmentation in the case of France suggests negative perceptions towards the Algerian War of Independence in the first place. In addition, public perceptions of the Algerians that migrated to France during and after the war were not very positive as the result of social and cultural differences. These tensions have over years led to explosions of violence in French suburbs between law enforcement and minorities including Algerians.

While not directly the result of the social fragmentation, the French president Macron has created a memory and truth commission headed by historians which will aim to bring together the different memories and perceptions of the violence in the Algerian War of Independence. Like in Spain, this is partly the result of a younger generation wanting to know what happened to their elders.

Comparing the two cases on social fragmentation and diffusion of that risk shows a difference. While in France, there is serious social fragmentation regarding the position of Algerians (and other minorities), The case of Spain demonstrates how the approach by the government immediately after a conflict can influence social relations. The Pact of Forgetting created a necessary consensus on the road to democracy, it is however unclear whether or not the pact also suppressed social fragmentation. It is open for discussion whether this is a positive or negative effect of the Pact of Forgetting. The influence of social fragmentation regarding the creation of a public memory on the use of torture is difficult to establish.
The two cases show similarities regarding the diffusion of the risks pertaining to social fragmentation. Both France and Spain did not create truth commissions until very recently in the 2010s. still, experts argue that time does not have to thwart the truth seeking and memory creation as long as legitimacy and participation are focused on. While social fragmentation is present in both of the cases, a direct link to risks of violence cannot be made. However, the findings do show that new generations can pressure governments into active discussion of the past and as such create an understanding of the past violence.
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The third risk factor analyzed is governance. The risks stemming from this factor regard the domestication and enforcement of international human rights. These risks can be diffused through memory initiatives The case of Spain shows that despite a clear effort to promote human rights internationally, there are some concerns domestically. First, the Spanish authorities seem unable to implement the recommendations made by the CPT and the CAT regarding the circumstances in the detention facilities and treatment of prisoners. Second, the Spanish government has not responded to calls by international human rights organizations, the UN or domestic judges to start an investigation into the crimes committed under the Franco. By failing to do so, the Spanish government is hindering the creation of a public memory regarding the third risk factor of governance. As a result, the risks of violence reoccurring are increased.

The case of France shows a similar picture regarding international goals and domestic results. While, like the Spanish government, promoting human rights internationally through membership of the UN Human Rights Council, domestically there are some concern with human rights organizations over the protection of human rights. However, other reports do not voice those same concerns. It is beyond the scope of this thesis to further look into those discrepancies.

More recently, the French government has undertaken steps in the recognition of the violence that occurred during the Algerian War of Independence as a result of pressure by the Algerian diaspora and younger generations. President Macron was the first official to recognize it as crimes against humanity and has taken the lead in creating a truth and memory commission and shown a willingness of remembering by actively taking part in memory initiatives.

Comparing the third risk factor for both Spain and France, there are similarities and differences regarding international goals and domestic results. While Spain seems unable to implement the recommendations of the CPT and CAT regarding domestic prisons, France is accused of a lack of punitive action in cases of excessive use of force during protests.
Looking at the diffusion of the risks coming from this factor, there is a difference in the approach of both states. France has made more steps to recognize past violence and recognize it as crimes against humanity. Spain has failed to respond to calls by international human rights organizations, the UN or domestic judges to start an investigation into the crimes committed under the Franco. While the state structure of both Spain and France regarding the domestication and enforcement of international human rights the case of Spain shows that an inability to provide adequate human rights enforcement domestically falls together with a lack of recognition for past similar violations.
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5.1.2 Answering the research question

The puzzle presented led to the formulation of the following research question: why do some democratic state torture while others do not and what will explain why a democratic state stops torturing? Ultimately to answer this question, the role of the different risk factors must be analyzed. The first risk factor of a conflict history demonstrates that it can be argued that efforts to suppress discussions and reflections on the past through a state issued silence hinders the creation of a public memory. While non-official societal efforts can partly fill up this gap, it is not as powerful as state initiated memory initiatives. The second risk factor of social fragmentation has not shown to directly influence the creation of a public memory in the case of torture. However, in a more loose interpretation of social fragmentation, new generations can push governments towards discussions of past violence. The third risk factor of state structure demonstrates that a state that is unable to implement adequate enforcement of human rights domestically also struggles with the recognition of that same violence taken place in the past. The analysis has however not demonstrated that there is a direct relationship between the two.

These findings show that the theory of public memory can also not fully account for differences between states regarding the use of torture. While it is evident that the first risk factor of a conflict history and the way in which this is processed afterwards clearly influence the perceptions of torture later on, the influence on the use of torture of the other risk factors of social fragmentation and state structure is more difficult to establish. The findings presented above provide new insights into the explanatory value of the theory of public memory for the continued use of torture however the findings have not demonstrated that all aspects of the theory have explanatory value.

5.2 Limitations and future avenues of research

The way in which the CPT and CAT communicate their findings on numbers of cases of possible ill-treatment in the detention centers, make comparisons difficult. The number of detention centers the CPT inspects during visits are not the same and also the number of prisoners in those detention centers differ. The CPT relies on numbers provided by the respective authorities of the states visited. As such, it is difficult and beyond the scope of this thesis to establish whether there are major differences between the numbers presented in the reports. However, value can be attached to the formulation that the CPT uses in their reports when addressing concerns of torture and degrading or inhumane treatment. Further research
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should consider the use of different sources or direct requests for authorities to obtain the numbers on the use of torture.
A limitation of this analysis is that the concept of public memory is difficult to measure. It is not something that is measurable by numbers. A number of assumptions that inherent to memory make measuring its existing difficult. Memories are subjective, meaning that they are a personal interpretation rather than a fact. Second, conflicts and struggles over memories can influence its form and content. Third, memories can change over time as they are so open to interpretation. This thesis has not delved further into what constitutes a public memory than what was provided by previous research. As such, this opens up possibilities for future research where specifically the creation of a public memory can be analyzed rather than the risk factors preventing its existence.

The aim of this thesis was to contribute to the existing explanations for the use of torture by democratic states. The approach was to apply the concept of public memory to argue that state that collectively process their history of violence and specifically torture are less likely to fall back into or continue those same patterns of violence than states that have not collectively processed their violence. Inherent to a case study is the question of whether or not the proposed explanation is the only one that explains the outcome. This thesis does not suggest that the concept of public memory does so, however the findings show that the concept can contribute to the understanding of the use of torture by democratic states. A more extensive analysis and expansions of cases could test the argument provided in this thesis to a larger collection of cases to see whether the argument still holds in different cases. While these two cases have been carefully selected on the basis of their characteristics, a larger analysis of the theory of public memory can provide more certainty of the explanatory value of the theory.
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