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1. Introduction

1.1 The Scramble for Critical Raw Materials

Critical raw materials® such as cobalt, copper and lithium form the foundation of almost every
global value chain (European Commission, 2020). They are essential for many of the products
we use every day: smartphones, cars, solar panels, and even medical equi
pment (Raju, 2020). Importantly, these materials play a crucial role in the energy transition
and are a key resource to enable digitalisation and artificial intelligence (AI; FP Analytics,
2025). The International Energy Agency (IEA) estimates that global demand for these
materials could increase drastically by 2040 by as much as 40% for copper and 90% for lithium
(IEA, 2021). If countries are unable to secure these materials, they will not be able to meet the
goals of the Paris agreement, nor will they manage to digitalise their and economies. As a
result, many countries would remain locked in poverty, while only few would be able to
compete globally (World Bank, 2025).

However, scarcity of these materials is only part of the problem. There also seems to
be a global mismatch between extraction, production and profits. The majority of the world’s
reserves of critical raw materials can be found in a handful of countries in Latin America,
Central Africa, and East Asia. For instance, Australia, Chile, and China extracted almost 90%
of global lithium in 2019 (BGS, 2021). Moreover, processing and refining industries are mostly
concentrated in China, which is responsible for more than half of the world’s processing of
copper, nickel, cobalt, lithium and rare earths (IEA, 2021). Meanwhile, corporate ownership
of mines is centred in Western countries such as the United States, Canada, and the United
Kingdom, and the majority of profits and investments are made by Western companies
(Bindman, 2023).

To make matters even more complicated, the mining sector is notorious for its links to
human rights violations, environmental pollution, and infringement of indigenous people’s
rights (HRW, 2024). In practice, many of the negative external effects of mining are felt in
local communities in the countries where these materials are extracted, while the economic
benefits are largely enjoyed in regions with large renewable energy and digitalisation
industries such as the United States, China, and the EU. The mining sector has recently started
to shift its priorities towards addressing many of these issues, partly because of improvements
in domestic policies and international disclosure standards (IISD, 2024). However, in a world
where mining companies are tasked to increase their production as much as possible, the
incentives against further greening the mining sector and upholding credible social standards

remain strong.

1 Many competing definitions exist for critical raw materials with only slight variations. For the purpose of this
paper, | mean critical raw materials as defined by the European Union. See appendix A for a full list.




In recent years, both the European Union (EU) and the United States have increased
their efforts to achieve greater strategic autonomy for critical raw materials. For instance, the
EU adopted the European Critical Raw Materials Act (EU 2024/1252), which aims to reduce
dependence on other countries. Among others, this has been done by shifting processing of
materials to the EU, expanding free trade agreements and strengthening enforcement of
‘unfair trade practices’ (EU, 2024). The United States initiated a similar strategy, for example
through the introduction of tax exemptions as part of the Inflation Reduction Act (IRA). More
recently, Trump’s attempt to claim Greenland is linked to the island’s large reserves of rare
earth, cobalt, and lithium (Milne, 2025). On the other side of the world, Congo’s resource rich
region of Goma has been invaded by rebels (David Pilling, 2025). The geopolitical tension
between global powers continues to grow, while the global scramble for critical raw materials

seems to be moving into a new phase.

1.2 Regional Cooperation through Cartels

In late 2022, Indonesia announced it is considering the establishment of a cartel for cobalt,
nickel and manganese, while Argentina, Bolivia and Chile are in conversation to form a lithium
cartel (Dempsey, 2022). On paper, these proposals aim to stabilise the global market for
critical raw materials and to secure a stable ‘fair’ price for raw materials. However,
cartelisation of critical raw materials can also be seen as a logical step for countries that would
like to see more control over their own resources. The geographical concentration of the
world’s largest reserves in only a handful of countries makes the idea of a cartel especially
attractive for resource rich countries. They view it as yet another form of regional cooperation
in the form of an ‘Organization of Metal-Exporting Countries’ (OMEC).

Cartels for important commodities are nothing new. In fact, several international
cartels have been established in the past with varying success. The intergovernmental Council
of Copper Exporting Countries (CIPEC), for example, was active for 20 years yet lacked the
market power to effectively influence copper prices (Mingst, 1976). Another example can be
found in the International Bauxite Association (IBA), which functioned as a forum that
allowed members to share information and experience on the production and price
development for bauxite (IBA, 1974). Perhaps the most famous? cartel however is the
Organization of Petroleum Exporting Countries (OPEC), which continues to have a major
influence on global energy markets and has managed to significantly strengthen the political
bargaining power of its members (Alsahlawi, 2021).

Although OPEC and other cartels technically speaking could be viewed as just another

form of a multilateral organisation, their reception has been mixed (Claes & Garavini, 2020).

2 Or notorious, depending on whether you are buying or selling.




In OPEC’s earlier years, the cartel expanded from five countries in 1960 to thirteen in 1975
and gained further international support from its ‘observers’ such as the Soviet Union (Ahrari,
2015). However, the 1973 oil crisis formed a major turning point for OPEC’s international
standing. In response to the support of Western countries for Israel, OPEC raised global oil
prices and effectively used it as a form of economic coercion during the Yom Kippur War. This
led to a strong international push spearheaded by the United States to undermine the OPEC
and its members (McFarland, 2020). Although the cartel’s global influence has decreased, it
is to this day still approached with caution by the United States and many European countries.

Interestingly, while cartels are generally considered to be illegal under international
competition law and antitrust rules (WTO, 2003)3, OPEC has never actually been involved in
any legal cases against its right to exist. International law seems to separate its treatment of
cartels from other anti-competitive practices. For example, the justification in EU law for
penalising cartels and other anti-competitive practices is primarily based on economic
principles (Sufrin et al., 2023). But while anti-competitive practices are usually assessed based
on aspects such as a company’s market power, or barriers to enter the market, cartels that aim
to set and stabilise prices are forbidden entirely without the need for an honest economic
assessment. A cartel by definition raises prices for consumers, and to date that is always
considered enough to prohibit cartels. To be fair, artificially increased prices without any
checks or balances can have a major impact on consumers, and in the case of critical raw
materials this could potentially mean that economic development becomes unaffordable for
some parties. On the other hand, a growing number of countries is looking to establish cartels
precisely to demand a fair price for their resources and to be able to share in the bargaining
power that countries like the United States and China have. It is therefore important to
understand whether organisations like OPEC or a future OMEC could claim any legitimacy. If

not from a legal perspective, then perhaps at least from a political theoretical perspective.

1.3 Normative Political Legitimacy

Political theorists have explored questions around political legitimacy from a descriptive and
a normative angle. In a descriptive sense, as explained by the German sociologist Max Weber,
political legitimacy is about 7egitimitdtsglaube’; whether people believe in an institution’s
legitimate capacity to act in a certain way (Weber, 1964). In the case of an international cartel,
this would mean whether others believe that the cartel has the right to fix prices and directly
shape the global market. Although this aspect of legitimacy would be interesting to explore

further, the most important question around the legitimacy of cartels would be whether their

3 Prominent examples are Article 101 of the Treaty on the Functioning of the European Union (TFEU), Chapter 2
of China’s Anti-Monopoly law or Article 1 of the Sherman Act which explicitly prohibit price fixing and any other
restrictions or distortions of competition.




political authority (which in itself is not disputed) can be justified. In other words: whether
cartels can have normative political legitimacy. Few people would argue against the de facto
authority of a cartel like OPEC, but the same cannot be said for OPEC’s role in setting the
global oil prices.

Normative political legitimacy of international institutions is examined in detail by
several authors — notably by Allen Buchanan and Robert Keohane, who conceptualised ‘global
governance institutions’ and a standard for their legitimacy based on six requirements
(Buchanan & Keohane, 2006)4. More recently, Hilbrich (2024) wrote extensively on the issue
of legitimacy, stating that the concept of legitimacy should be understood as “ascribing to the
institution in question a right to exercise its particular function” (Hillbrich, 2024, p. 21). In
the case of an organisation like OMEC, I believe this concept would mean the ‘right to fix prices
of critical raw materials’. In addition, Hilbrich attempts to define a set of criteria that can be
used to assess legitimacy. Importantly, Hilbrich does not see one set of criteria that should be
applied to all types of institutions. Instead, he notes that each global governance institution
has a different function and therefore should also be judged differently.

Interestingly, most political theorists writing about legitimacy seem to agree that the
concept of normative legitimacy is closely linked to the concepts of democracy and justice.
Simplified, this is because an institution generally cannot be considered legitimate if it does
not uphold a certain standard of justice, although there is no consensus on what that standard
should be. Likewise, a legitimate institution would need to uphold some level of democracy to
ensure that those affected by the institutions’ actions would have a say. This raises two
important questions for international cartels like OPEC or OMEC. First, what is the
relationship between a country’s democratic status and its ability to establish a legitimate
global governance institution? And second, should a global governance institution be required
to uphold international economic law, and if so, could there be a justification grounded in
global justice principles for institutions that form a cartel and thereby act contrary to

international economic law?

1.4 Research Question

This thesis aims to answer the above-mentioned questions through an assessment of OMEC’s
normative political legitimacy. In doing so, I also hope to draw lessons for the creation of a
potential OMEC that would help answer how other countries such as the Netherlands or the
EU should react to plans for its creation. Specifically, this paper will address the following

research question:

4 Or ‘desiderata’ as they call it.




‘Can a multilateral cartel such as a future OMEC be legitimised?’

1.5 Method, Approach and Limitations

The proposed research question is interesting enough by itself, but there is an important
complexity here when comparing the ‘analytical political philosophy’ approach (McDermott,
2008) that I aim to have in this paper, with the approaches used by economists and legal
scholars.

Legal literature on the topic of cartels is technically speaking normative in nature. They
deal with normative questions when certain behaviour can be qualified as price fixing, and
importantly, whether price fixing should be allowed. However, the crucial difference with
political theory lies in what that analysis is based on. In international law, it is largely based
on a combination of textual, systematic, teleological or historical interpretations of literature,
legislation and case law (Ammann, 2019). In practice, legal literature bases its conclusions
primarily on economic analyses which in itself are often descriptive and predictive in nature.
Such literature is often more focused on understanding when something can be qualified as
price fixing, and what the effect of that practice would be on markets. In practice, this approach
runs the risk that questions of moral philosophy are overlooked and are therefore not properly
reflected in international law or in the political arena. This thesis therefore tries to
complement the legalist and economist approaches to cartels, while only briefly referring to
literature from international law and economics.

This thesis is not intended to signal my support for international cartels or price fixing,
but rather to critically reflect on the way we organise and structure global markets for critical
raw materials. In doing so, I believe we might be able to learn important lessons that can help
understand the perspectives of those that propose different solutions to the many challenges
around these materials. These are shared challenges that require shared understanding, after
all.

1.6 Structure of this Thesis

To start off, the second chapter will first examine what cartels are and in how far international
cartels such as OPEC or a future OMEC can be qualified as global governance institutions.
Here, I will also briefly discuss the impacts international cartels are expected to have on global
markets based on economic literature. Chapter three will then set out to describe normative
political legitimacy of global governance institutions in political theoretical literature,
primarily based on the works of Buchanan and Keohane (2006) and Hilbrich (2024). Chapter
four will discuss requirements for cartels in relation to democracy. Chapter five will examine
global justice and whether resource rich countries have the right to set the price for their own

critical raw materials. Chapter six deals with possible exemptions that would be able to




legitimise an OMEC, as my expectation is that a cartel without checks and balances is unlikely

to be just. Finally, chapter seven will provide a conclusion and suggestions for further research.




2, Cartels, their Governance, and their Impact on Public
Welfare

In the past hundred years, it has almost become common sense in some regions that cartels
and restriction of competition are bad and should be prohibited. In the EU for instance, the
prohibitions against restricting competition and cartelisation have become one of the
cornerstones of EU competition law with implications far beyond the EU. However, cartels
were not always as contended as they are now. In the late 19t century, Canada and the US
were the first to effectively prohibit cartelss, but it was not until after the Second World War
that competition law developed into what it is today (Shanahan & Fellman, 2022). Before, it
was not uncommon for cartels to be publicly accepted and some were even supported through
state aid (Kuorelahti, 2021).

It turns out that assessing and judging cartels is not simply a matter of common sense.
Before diving into the question whether a multilateral cartel for critical raw materials can be
legitimised, I would therefore first like to clarify what a cartel actually is, which of their
behaviours are prohibited, and more importantly, why they are prohibited. In today’s free
market economies®, cartels and their price fixing practices are often viewed as unfair attempts
to destabilise an otherwise healthy market. While this might be an accurate depiction at times,
a more thorough assessment is needed to properly understand cartels, their economic and
societal impact, and why they are prohibited.

In addition, this chapter will analyse how multilateral cartels are organised and with
what purpose they are created. In this context, I will use the OPEC as a well-known example.
In chapter three, I will continue this analysis to determine whether such cartels could be
regarded as ‘global governance institutions’, a concept that is central to the literature on

normative political legitimacy and international institutions.

2.1 What is a Cartel?

A cartel is best described as an agreement between manufacturers or suppliers to limit
production or otherwise restrict competition in order to raise or stabilise the prices of goods
or services.” However, this seemingly clear description does not mean it is easy to identify
cartels in practice. A cartel agreement can take many forms and there are numerous creative
ways in which competition might be restricted. Moreover, most cartelisation is done without
written contracts or other formal documentation to avoid suspicion from competitors and law

enforcement. Contemporary literature therefore mostly focuses on the behaviour of

5 Canada through the ‘Competition Act’ in 1889 and the US in the ‘US Sherman Act’ a year later.
6 By which | mean a market economy with minimal state intervention, such as legal restrictions on cartelisation.
7 Although the exact definition differs per region, legal system or time period.
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manufacturers or suppliers to identify and assess cartels, rather than on the way a cartel is

organised.

Legal and Economic Perspectives on Cartels

Most contemporary literature on cartels approach the subject from both a legal and from
an economic perspective. To a certain extent, these two approaches have become intertwined,
given that the legal assessments of cartels are primarily supported by economic analysis, which
in turn is influenced by notions of corporate law. To illustrate this, we could look at the
example of Article 101 TFEU which plays a central role in EU competition law. As a general

rule, this article prohibits:

“all agreements between undertakings, decisions by associations of undertakings and
concerted practices which may affect trade between Member States and which have as
their object or effect the prevention, restriction or distortion of competition within the

internal market”

We see here that unless an agreement explicitly has the objective of restricting
competition, we would need an economic analysis to determine whether the agreement has
actually had an effect on the competition in the internal market. On the other hand, the
definition of ‘undertaking’® is largely determined by corporate law. In other words, in most
cases the legal analysis of cartels is incomplete without an economic analysis. The same is true
in the US where only certain ‘hardcore’ restrictions such as direct price fixing do not require
further economic analysis in order to infringe antitrust law.

Globally, antitrust policies are strongly influenced?® by US and EU competition law; as
such, I will focus this chapter on these two approaches (Haucap et al., 2025). Nevertheless, it
is important to note that restrictions on cartels are by no means a ‘Western’ phenomenon. In
China, for instance, the Anti-Monopoly Law (AML) was adopted in 2008 and follows a similar
structure as the TFEU (Ma, 2020). Meanwhile, India’s competition law is in some ways even
more strict towards cartels than the European and US legislation. Specifically, the economic
analysis needed to qualify for exemptions is considerably more difficult in India due to a wide
range of criteria (Kumar, 2022). These examples show us that prohibitions against cartels are
a global phenomenon, and that in most regions this is based on a combined legal and economic

assessment.

81n this thesis | will mostly refer to companies, even though ‘undertakings’ is a broader term which could also
include groups of people or non-commercial entities.
9 See the Legal500 country comparative guide for a recent global comparison.
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How can Cartels Restrict Competition?

As mentioned before, there are numerous ways in which a cartel can restrict competition.
Legislation is therefore usually formulated rather broadly in order to capture a wide range of
behaviour. The US Sherman Act for instance only refers to contracts (agreements) that are “in
restraint of trade or commerce” or that “monopolize” (add reference because you use a
quote).° Over time, these ‘open’ norms are then filled in by courts and competition authorities
that apply the law, such as the US Department of Justice (DOJ) Antitrust Division and the
European Court of Justice (ECJ).

The most well known example of behaviour that restricts competition is price-fixing.
In this case, companies would work together by agreeing to set a specific price for their goods
or services. In practice, price fixing rarely happens directly and effects on prices are more likely
to be the result of more indirect forms of restricting competition, such as limiting production
to create artificial scarcity. In a market with low competition, scarcity will generally lead to
higher prices. This type of cartel agreement forms the basis for OPEC, as we will see in
paragraph 2.2. Other examples of cartel agreements are sharing or dividing markets, which
means that companies agree not to compete in each others’ territory, or bundling services or
products without offering alternatives and thereby ‘forcing’ consumers to accept these
bundles.

Cartel agreements can be either horizontal or vertical (Argenton et al., 2020).
Horizontal agreements are made between companies within the same level of the production
chain. In the case of critical raw materials one might think of agreements between two or more
mining companies, even if they mine different types of minerals. Vertical agreements are made
between companies in different levels of the production chain. For instance, a mining
company forming an agreement with a processing company.

It is important to note, however, that not all cartel agreements are equally restricted.
In most countries, horizontal agreements are generally considered to be more serious
infringements than vertical agreements. The TFEU, for instance, offers several exemptions
that can ‘redeem’ an otherwise prohibited cartel agreement but most of these exemptions are
not applicable to horizontal agreements. Exemptions to cartel prohibitions are also available
in the US and in other legal systems, and can tell us something about why cartels are forbidden

and what the law is trying to protect.

Exemptions and Consumer Protection
The purpose or objective of prohibiting cartels is usually not explicitly stated in legislation, but

follows from sources such as legal rulings or ‘explanatory memoranda’, which describes the

10See 15 U.S. Code Paragraphs 1 and 2 for the full text.
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purpose of domestic laws or international treaties. Interestingly, all of the abovementioned
legal systems share at least one purpose: to protect consumers. This purpose is often
noticeable in the way exemptions are phrased or in the way courts rule against the possibility
of exemptions. For instance, Article 101 TFEU allows specific agreements to benefit from an

exemption when the cartel agreement:

“contributes to improving the production or distribution of goods or to promoting technical

or economic progress, while allowing consumers a fair share of the resulting benefit”

In practice, it will be rather difficult to prove that restricting competition would directly benefit
efficiency or innovation and that this would ultimately be in the best interest of consumers.
The underlying assumption in economics is that all companies strife to maximise their profits
and restricting competition therefore almost automatically leads to extra costs for consumers
(Argenton et al., 2020)2. This assumption is so strong in the US and some other legal systems
that the space for exemptions is minimal, precisely to protect consumers (Weck & Wakui,
2023).

To demonstrate that cartels ultimately pose a societal cost, economists refer to the
concept of ‘deadweight loss’ which is the loss of welfare that occurs when otherwise willing
consumers will not purchase products for the (higher) cartels’ price, or when consumers pay
more than they otherwise would have paid, making them unable to spend that money
elsewheres. Cartels can raise prices above the price that consumers would be willing to pay
for a product, and above the price that such a product would cost in a competitive market
(Wardhaugh, 2014). As a result, while the cartel might benefit, society loses out as not all
mutually beneficial trades can take place. This societal cost is visualised in Figure 1 below,

where the deadweight loss is represented by the blue area.

11 For instance, article 1 of the Chinese AML phrases this as “safeguard consumers’ interests and the public
interest’”” and the US Supreme Court ruled in Spectrum Sports, Inc. v. McQuillan that one of the purposes of the
US Sherman Act is to “protect the public from the failure of the market”.

121t is worth noting that although this is a common assumption in economics, it is “unlikely to be universally
true” as explained by Argenton et al. (page 13). However, the assumption is still useful and relevant when
discussing the general workings of cartels.

13 The concept of deadweight loss does not specifically relate to the cost of cartels, but to all forms of market
failures and interventions. It is sometimes referred to as the ‘social cost of monopoly’.




Figure 1 - Deadweight loss after cartel increases prices
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2.2 OPEC and Multilateral Cartels

Until now this chapter mainly examined cartels between companies, regardless of whether
these cartels operate together with governments or on a national or international level.
However, multilateral cartels such as OPEC or a future OMEC operate differently. The
governance of these cartels is largely organised through governments that are part of the
cartel, while companies only have a secondary role within these cartels. As explained in the
introduction, the global market of critical raw materials is increasingly of geopolitical
importance and any decisions regarding the production or processing of these resources are
likely to have a global impact. In this section I will therefore examine OPEC to see how these
cartels are governed and to better understand the potential impact multilateral cartels can
have. By doing so, I hope to shed light on which approach is useful to assess the legitimacy of
a future OMEC.

OPEC and the Governance of Multilateral Cartels

In the 1940s, the world’s oil market was dominated by the ‘Seven Sisters’, a group of seven
American and European oil companies'4 that together determined global oil prices (Alsahlawi,
2021). These seven companies operated as a global cartel by dividing markets and
coordinating their oil production (Wood et al., 2016). Over time, the market share of these
companies declined as a number of new oil companies emerged, which eventually led to
declining oil prices worldwide. In response to this development, and fueled by the momentum

of independence movements, the five largest oil-exporting countries in the Middle East and

14 These were British Petroleum, Gulf, Mobil, Shell, Sohio, Standard of California and Texaco.
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Latin America decided to form their own cartel. On 14 September 1960, Saudi Arabia,
Venezuela, Iran, Iraq and Kuweit formed OPEC as a direct response to the Seven Sisters to
gain control and stabilise oil prices (Wood et al., 2016)s.

The history of OPEC’s creation has interesting similarities with today’s global market
for critical raw materials, which I will touch upon in chapter 4 of this thesis. For now, I would
like to highlight what sets the OPEC cartel apart from the Seven Sisters cartel.

Perhaps the most noticeable difference between OPEC and today’s cartels is that OPEC
is organised as a permanent intergovernmental organisation, rather than a cooperation
between companies. Today, OPEC consists of 12 member countries®, all of which are
‘substantial net exporters of crude petroleum’, as stipulated in the OPEC Statute. In addition,
since 2016 the organisation is supported by a group of ‘non-OPEC members?7 through a
Declaration of Cooperation (DOC) and later complemented by a Charter of Cooperation
(COC). These declarations not only emphasise the joint objective to stabilise oil markets, but
also focus on cooperation between members in technological development to ensure oil

maintains a key component of the global energy mix.

Figure 2 — OPEC and non-OPEC members

15 See also Article 2 of the OPEC Statute which formulates the principal aim as: “the coordination and
unification of the petroleum policies of Member Countries and the determination of the best means for
safeguarding their interests, individually and collectively.

16 These are Algeria, Congo, Equatorial Guinea, Gabon, Iran, Iraq, Kuwait, Libya, Nigeria, Saudi Arabia, the
United Arab Emirates and Venezuela.

17 These are Azerbaijan, Bahrain, Brunei, Brazil, Kazakhstan, Malaysia, Mexico, Oman, Russia, South Sudan and
Sudan.
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OPEC is primarily governed through four permanent bodies, according to the OPEC statute.
The first and highest decision-making body is the ‘Conference’, which meets twice per year
and consists of representatives of the member countries. The Conference decides on a wide
range of issues, including the strategic direction of OPEC, the budget, and directions for the
Board of Governors. The OPEC statute divides its members in three categories: the founding
members, full members (which includes the founding members), and associate members. This
distinction is relevant in the decision-making process. For instance, all decisions of the
Conference require unanimity between full members. In other words, the strategic and
political decisions within the cartel are taken by the member countries.

The second body is the Board of Governors, which is responsible for the governance of
OPEC’s executive management and the execution of Conference decisions. All OPEC members
are equally represented by one governor at the Board, which meets once every three months.
Decisions are taken by simple majority. Such decisions may include calling for an
‘extraordinary meeting’ of the Conference, in case an urgent unanimous decision between
member countries is called for.8

The third body is the Secretariat, which is supported by a technical department. They
are formed by nationals of the OPEC member countries and support the organisation with
technical studies ranging from geological studies, market developments, and financial reports.

The fourth and final body is the Economic Commission, which advises the other three
bodies. The Economic Commission does so by collecting market data and other information
from the member countries.

It is clear from the way OPEC is governed that the organisation functions differently
from the Seven Sisters and other more ‘traditional’ cartels. As a multilateral organisation, the
strategic direction of the organisation is set out by representatives of member states, and even
the underlying research and analysis is prepared in the interest of these countries. This shows
that a multilateral cartel is not only an economic entity, but a political one, considering that
the oil market, just like the market for critical raw materials, is a cornerstone of global
economic development. It is therefore important to analyse the economic and societal impact

such a cartel can have.

OPEC and the Impact of Multilateral Cartels

The question whether OPEC has been succesful as a cartel can almost be considered its own
subgenre in academic literature. Ramady and Mahdi (2015) for instance argue that OPEC
should (no longer) be considered an actual cartel due to its incapability to effectively set global

oil prices, and Alsahlawi (2021) points out that although the OPEC countries control almost

18 For example, an extraordinary meeting in response to the COVID-19 pandemic.
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40 percent of the global oil production, its future is uncertain. For the purpose of this thesis
however, it is more important to understand what factors contribute to OPEC’s impact on the
global energy market and what this might tell us about a future OMEC. Two factors are worth
describing in more detail: market power and coordination between members.

As mentioned in paragraph 2.1, cartels can only succesfully restrict competition when
they have sufficient market power. In the late 1960s, the OPEC member countries were for the
first time succesful in setting oil prices at the expense of the (often Western-owned) oil
companies which had done so previously (Nakhle & Petrini, 2020). In 1973, OPEC member
countries were together responsible for two thirds of the world’s total crude oil production
(Renner, 1984). This meant that oil companies were dependent on OPEC to maintain access
to oil reserves. This in turn allowed OPEC members to renegotiate the conditions under which
foreign investors and companies were allowed to process or produce or process oil. However,
OPEC’s market power slowly eroded over time. This was partly the result of decreasing oil
demands and later of a significant increase in oil production from companies operating in the
United Kingdom and Mexico when demand recovered (Nakhle & Petrini, 2020).19

The coordination between OPEC members proved to be a decisive factor in OPEC’s
decline. While previously the member countries had been able to coordinate their oil
production, Saudi Arabia took most of the responsibility for stabilising global oil production
by reducing its own production or using its reserves (Nakhle & Petrini, 2020). Moreover,
several OPEC members have been accused of undermining the cartel by not following agreed
quotas, by not sharing all relevant data with the OPEC Secretariat, or by competing directly
with other OPEC members for foreign private investments in their own nationalised oil
companies (Ramady & Mahdi, 2015).

While OPEC may not be the effective cartel it once was, it has shown that it is possible
to stabilise the global oil markets and as such proves the potential for establishing a similar
multilateral cartel for critical raw materials. OPEC has, especially in the late 1960s and early
1970s, managed to succesfully shift market power away from Western oil companies towards
resource rich countries--all this at the cost of raising global oil prices and thereby raising the
costs for economic development worldwide. Ultimately, these costs will be felt by consumers,
especially from oil importing countries. The question is whether such a transfer of market
power and economic development costs can be legitimised in the case of critical raw materials.

The next chapter explores this question further.

1% Of which Mexico only became an OPEC non-member in 2016.




3. Can we assess Multilateral Cartels as Global Governance
Institutions?

In the first chapter, I already briefly introduced the concept of normative political legitimacy,
while the second chapter outlined what multilateral cartels are, how they are governed, and
what kind of impact they can have. Now that we have established in the previous chapter that
multilateral cartels are entities that can behave separately from their member states and that
their governance can be considered ‘more than the sum of its parts’, we need to examine how
we could best evaluate their legitimacy from a political theoretical perspective.

In this chapter, I will explore conceptions of normative political legitimacy and will
look at the concept of global governance institutions in more detail. I will conclude that
although the frameworks of scholars such as Hilbrich and Buchanan are useful to assess the
legitimacy of multilateral norm-giving institutions, their frameworks cannot sufficiently be

used to assess the full scope of actions a multilateral cartel might take.

3.1 Traditional Conceptions of Normative Political Legitimacy

As a starting point for understanding normative political legitimacy, it would be useful to ask
two fundamental questions. First, how should we conceptualise legitimacy and understand its
function? And second, how could such a concept be applied to multilateral cartels with their
complex governance? This latter question is especially important considering that the
literature is primarily focused on the legitimacy of states and their actions, while it is limited
regarding the legitimacy of multilateral institutions. Several notable scholars such as Locke,
Raz, Kant, and Ripstein have come up with varying conceptions of legitimacy. Understanding
the functions and objects of normative political legitimacy will help to determine what political
theoretical framework should be applied when judging multilateral cartels.

The discussion in political theoretical literature traditionally centres around two main
interpretations of normative political legitimacy. A good example comes from Ripstein, who
presents these as a dual claim from states: “States claim to be entitled to tell you what to do,
and to force you to do as you are told” (Ripstein, 2004). Claiming to be entitled to set rules is
generally understood as claiming legitimate political authority, which gives the authority the
moral power to create moral obligations. Alternatively, claiming that the state is allowed to
enforce its rules is understood as justifying coercion. These two types of claims are sometimes
considered as different conceptions of normative political legitimacy. In practice, however,
this distinction is not as sharp as it might seem at first glance.

The function of the concept of political legitimacy is that it enables us to distinguish a
legitimate political authority from a ‘de facto’ political authority, and between a legitimate use

of coercion from an illegitimate use. Importantly, the concept helps us to determine how we
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can make such distinctions, by telling us what aspects to look at. This will become more clear
later on in this chapter. The exact relationship between these two claims is further explored by
Ripstein and others, but it is useful to first zoom in on each of them separately through their

function, starting with the function of identifying legitimate political authority.

Identifying Legitimate Political Authority

When trying to identify a legitimate political authority, social contract theorists such as Locke
and Rawls distinguish between political authority in the ‘state of nature’ where such authority
is held by individuals, and political authority in the ‘civil state’ where this authority can either
be legitimate or not (MacPherson, 1980; Rawls, 2007). In the civil state, individuals have
transferred their own political authority to a state through a (theoretical) social contract,
allowing the state to define rules and enforce them on their behalf. In this approach, the
question of legitimacy deals with how the political authority was transferred from individuals
to the state, and what this authority is used for.

In Locke’s Second Treatise on Civil Government, he extensively discusses the
possibility of a legitimate legislative power, which relates to political authority and its capacity
to create moral obligations, and the executive power, which is capable of enforcing rules
(MacPherson, 1980). Locke argues that consent from the people is necessary to have legitimate
political authority. It is the consent of the people that transfers the authority from the people
to the state, although it is not necessary that all people unanimously give consent, a majority
is sufficient. For example, in the case of raising taxes Locke says: “But still it must be with his
own consent, i.e. the consent of the majority, giving it either by themselves, or their
representatives chosen by them” (MacPherson, 1980, p. 57)2°. Moreover, some scholars
believe that this consent does not need to be given explicitly. For example, some consent could
be assumed as a result of the dominant political structure and the way people interact in it or
otherwise (indirectly) support it (Hoff, 2015).

Moving on, Locke argues that even if it can be established that a political authority is
legitimate, there are clear limits to what that authority can be used for. He lists at least four
limitations: to govern based on “promulgated established laws, not to be varied in particular
cases” 2'; to use authority for “the good of the people”; to not raise taxes on the property of the
people without their consent; and to not transfer the authority without consent (MacPherson,

1980, p. 58)22. Locke describes these limitations as negative criteria that can be used to

20 This interestingly shows that the relationship between legitimacy and democracy was argued very early on.
21 Although Locke describes this as one limitation, | interpret this as an early version of two principles that are
now commonly recognised: legal certainty and legal equality.

22 Strictly speaking, Locke only describes this as four separate boundaries. However, | interpret his first
boundary to encompass early versions of two distinct contemporary legal principles. The concepts of legal
certainty and legal equality.
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continuously assess political authority, even after its conception. In other words, political
authority can cease to be legitimate, and as a result the people would no longer have an
obligation to follow its rules.

More recently, Raz examined political authority as well as its relationship with moral
obligation. Contrary to Locke, Raz uses a broader definition of authority. Rather than linking
it primarily to states, he treats political authority the same as the more general form of
authority that two persons might have between each other, for example as in the relationship
between a teacher and student. He argues that authority can exist between two people if “there
are sufficient reasons for the latter to be subject to duties at the say-so of the former” (Raz,
2006, p. 1013). Likewise, authority can exist between the state and people, or between states
and institutions. However, this in itself does not tell us much about who can have authority,
based on what criteria, or to what extent that authority can be used. Raz asks: “How could it
be that the say-so of one person constitutes a reason, a duty, for another?” (Raz, 2006, p. 1012).
In other words, how can legitimate authority create a moral obligation that should be obeyed?

To determine the extent of moral obligation, Raz formulates two criteria. First, the
normal justification condition, which states that the person who has an obligation would better
serve their own interest or reasons by following the authority’s say-so. This would for example
be the case when the authority’s say-so would aim for the greater good. Second, the
independence condition, which demands that it is better to follow the authority’s say-so rather
than trying to decide for yourself what is best to do in a given situation. This independence
criterion is linked to the idea of autonomy and that people should be able to decide for
themselves how they should act. This means that the condition is more easily met in situations
where people are not sufficiently able to assess their own options. Raz gives the example of
following safety standards (Raz, 2006, p. 1014), but one might also think of following traffic
rules or environmental standards. According to Raz, these two conditions, justification and
independence, determine whether a person should consider themselves morally bound by the
say-so of a legitimate authority. In other words, one has a moral obligation to obey rules from
a legitimate political authority when following those rules is in the best interest of that person.
This is similar to Locke’s idea that authority can only legitimately be used for the good of the
people.

Now that we have explained how certain conceptions of normative political legitimacy
and when political authority can be legitimate, two questions arise when applying this to
multilateral cartels. First, both Locke and Raz have organisations or entities in mind that have
the power to tell people what to do. These are typically entities whose authority shows in their
ability to define rules and set standards. However, this is not exactly what a cartel is. As
explained in the second chapter, a cartel is first and foremost an agreement between a group

of actors that is intended to set prices for whatever they sell or for whichever service they
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provide. In practice, such an agreement can in turn be maintained and governed by a cartel
organisation or institution. In the case of a multilateral cartel such as OPEC or a future OMEC,
this would be an agreement between states that is implemented through the cartel
organisation, as explained in paragraph 2.2. In turn, those states set new rules, either through
the cartel or through their domestic laws, which impact a company’s ability to produce or sell
its products, thereby affecting the price. The question is whether the legitimacy problem of a
cartel is primarily linked to its ability to define rules or set standards, or whether it is in its
ability to affect the prices of commodities for the entire market.

Second, when Locke and Raz say that rules from a political authority should aim for
the ‘good of the people’ or ‘the greater good’, who do we have in mind? Should we look at all
humans that are directly or indirectly affected by the authority, should we only look at the
people that are directly affected, or should we look at those people whom the authority’s action
is aimed at? If the political authority is embodied by the state, it would seem reasonable to
interpret this question broadly and say that the authority’s rule should take into consideration
the best interest of all people in the state. However, it becomes more complicated when dealing
with international organisations or when dealing with organisations like multilateral cartels
that technically speaking only create rules and obligations for a small group of actors, but
whose effects can have positive and negative impacts on a global scale.

The complexity of these two questions demonstrates that although the works of Locke
and Raz provide useful insights for assessing the legitimacy of multilateral cartels, the problem
of such cartels may not lie in whether they can set standards or rules. Rather, what makes
these institutions contested is their ability to set prices and affect the purchasing power of
market participants, sometimes even contrary to (inter)national rules. Here, I am reminded
of Ripstein’s discussion of Mill, who defines coercion as imposing costs that a person would
otherwise not have had (Ripstein, 2004 p. 25). At this point, it is useful to examine the
traditional concept of normative political legitimacy through its second function: identifying

a legitimate use of coercion.

Identifying Legitimate Use of Coercion

In the previous section, I distinguished two separate functions of moral legitimacy. One
function is to distinguish the rightful use of coercive power, while another function is to
distinguish a legitimate political authority from an illegitimate one. However, although the
two traditional functions of normative political legitimacy complement each other, they are
based on different underlying ideas on what the main function of legitimacy is when assessing
an authority. As explained above, Locke and Raz primarily focus on identifying legitimate
political authority, whereas a scholar such as Kant is more focused on identifying legitimate

use of coercive power, as we will see in this section.
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This does not mean that the two conceptions of legitimacy deal separately with
coercion on the one hand, and a political authority’s capacity to create moral obligations on
the other. In fact, coercion can play an important role in both conceptions. Simmons for
example believes that a legitimate political authority may use coercion, but only when people
have consented to attributing coercive rights to that authority (Simmons, 2001). The main
difference between the two traditional conceptions of legitimacy lies in whether we see
coercion as a primary or secondary concern. Ripstein explains this further in his interpretation
of Kant’s work on the matter.

Kant’s approach to legitimacy starts with examining the relationship between persons
and their private rights. According to him, coercion can be understood as the interference with
the freedom to define and pursue your own goals (Ripstein, 2004). In Kant’s Metaphysics of
Morals, he phrases it as: “23 In other words, anything that people do to one another that
interferes with this freedom is a form of coercion, because being able to fully pursue your
freedom in that case depends on the other person’s cooperation and not merely on yourself.
Kant sees three ways in which a person can interfere with your freedom: by taking or affecting
the tools and resources you have available to pursue your own goals, by using your resources
for their own benefit, or by making you change your own goals. The important thing to realise
here is that according to Kant, freedoms can clash with each other. Any private right a person
has can infringe on someone else’s rights (Ripstein, 2004, p.9). This could for example be the
case when a school’s freedom of religion competes with a student’s right to education, or when
my debt to someone interferes with my right to use my own money freely. This means that
according to Kant, coercion is inextricably linked to the idea of rights, which in turn is directly
linked to political authority.

This brings us to the relationship between political authority and coercion in the civil
state. Contrary to Locke, Kant believes that political authority only exists in the civil state
(Flikschuh, 2008, p. 380). Political authority is not something that is transferred from the
people to the state when they leave the state of nature. Instead, people leave the state of nature
because they have the moral obligation to create a civil state, whose purpose it is to create the
rights and conditions needed to secure the freedom of the people. The state’s coercive power
is not meant as a tool to ‘force people to do as they are told’. Instead, the coercive power is
what allows the state to exist and to establishes the necessary rights. Thus, in Kant’s view the
coercive power is not ‘merely’ of secondary importance after establishing the legitimacy of
political authority, but it is of primary importance. Justifying coercion is therefore inextricably

linked to the legitimacy of the state.

23 Metaphysik der Sitten
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At first glance, a concept of normative political legitimacy that is primarily focused on
coercive power seems more applicable when justifying multilateral cartels than a concept that
focuses on political authority and moral obligations. In many ways, these cartels are first and
foremost involved in creating scarcity and increasing costs for a large number of people, while
selectively benefitting a specific group. This is something that directly infringes on people’s
freedom. Price fixing can be considered an act of coercion, and being able to justify coercion
is therefore directly related to legitimising cartels. However, one might argue that a
multilateral cartel ultimately depends on the support from its member states for coercion.
What is more, while the civil state’s role can be understood as creating the rules and conditions
needed for people’s rights and freedoms, a multilateral cartel has a rather different role.
Moreover, such cartels are complex entities that can have more than one function and that
partly rely on the support of more than one state, while acting as separate actors with their
own agency. This raises the question whether a concept of legitimacy can be formulated that
is applicable to complex international institutions, and whether this would be the correct

approach to assess the legitimacy of multilateral cartels.

3.2 Assessing the Legitimacy of Global Governance Institutions
In the previous section, we saw that although the two traditional conceptions of legitimacy are
useful to help us understand political authority, coercion, and their links to other concepts
such as consent, these conceptions are primarily formulated with states in mind and seem to
fall short when they are applied directly to international institutions. This raises the question
whether multilateral cartels should rather be assessed based on a conception of normative
political legitimacy that is formulated specifically with the complex governance of
international institutions in mind. In this section I examine whether multilateral cartels can
be properly assessed directly through the concept of global governance institutions, or whether
we need to assess these cartels indirectly as extensions of the states that form them.

There are several competing conceptions of global governance institutions, of which I
would like to highlight three recent ones. These are from Buchanan and Keohane (2006),
Adams (2018), and Hilbrich (2024). These conceptions borrow from the same language and
basis provided by the two main traditional conceptions of legitimacy which I described in
paragraph 3.1. Both conceptions are meant as a broad ‘umbrella concept’ that can cover a wide
range of international institutions, such as the World Trade Organization (WTO), the
International Criminal Court (ICC), and the United Nations (UN) to help assess their
legitimacy.

At the heart of Buchanan and Keohane’s work lies the notion that a global governance
institution should be able to continuously reflect on its own purpose and goals, based on its

interaction with and feedback from its stakeholders. Their standard for global governance
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institutions is intended to facilitate that process, rather than act as a “timeless necessary and
sufficient conditions for legitimacy” (2006, p. 406), which is a standard that is more
commonly applied to states. We see a similar approach in Hilbrich (2025), who argues that
while state legitimacy is about a moral right to rule and a privilage to exercise coercion, global
governance institutions should be held accountable to a different standard in order to properly
deal with the fact that these institutions come in a much wider variety than states. Adams
phrases this as the concept of legitimacy’s ‘coordinating role for reform’, where too many
criteria would make the concept too controversial to be able to coordinate (Adams, 2018). In
other words, for these authors, the purpose of having a specific conception tailored to global
governance institutions is not to define a universal standard to which all global institutions
need to adhere. Instead, the idea is to use their conception to facilitate a constructive
discussion that can help to decide between possible alternatives or reform initiatives for global

institutions (Hilbrich, 2024, p. 52).

A Specific Standard to Evaluate the Legitimacy of Global Governance Institutions

A specific global standard for the normative political legitimacy of global governance
institutions was first formulated by Buchanan and Keohane (2006). In their work, both
primarily focus on normative legitimacy as the right to rule and to pair these rules with costs
and benefits for (non-)compliance. Whether an institution is believed to have the right to rule
is a sociological concern for them, but of no less importance. Buchanan explains that an
institution needs to be viewed as having the right to rule because without it, its functioning
would require “dangerous levels of coercive power” (Buchanan, 2018, p. 127).

Buchanan and Keohane (2006) position their new standard as distinct from other
standards of legitimacy. In their view, legitimacy as ‘the right of global governance institutions
to rule’ cannot be reduced to merely the consent of states. This is because states that might
violate human rights or that have a non-democratic basis are in their view incapable of
transferring legitimacy to another institution. Moreover, even if all consent-giving states
would be democratic and legitimate, their consent cannot be sufficient ground for legitimacy.
This is due to the problem of ‘bureaucratic discretion’: global institutions are so far removed
from democratic decision-making on the level of member states, that the consent of
democratic states is not enough to make global institutions legitimate. Lastly, a global
democratic process that covers all affected peoples (currently) does not exist to provide a
sound basis for the legitimacy of global governance institutions. Buchanan and Keohane
therefore conclude that these standards are inadequate to properly assess the legitimacy of
global governance institutions.

More recently, Hilbrich (2024) and Adams (2018) took a broader position than

Buchanan and Keohane. Specifically, they argued that the moral legitimacy of global
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governance institutions is not really about whether these institutions have the right to rule
(Adams, 2018; Hilbrich, 2024). In the case of states, the right to rule is linked to the right to
exercise coercion and to create moral obligations. While there are some global institutions that
pursue this right, it does not apply to all of them. Hilbrich and Adams do not deny that these
institutions are capable of coercion or creating moral obligations, but what matters to them is
that not all of these institutions can do so. This understanding is what drives them to primarily
search for a broader conception of legitimacy that can be applied to all global governance
institutions.

Their solution is to define legitimacy as ‘the right to function’, meaning that a global
governance institution is legitimate only when it has the right to perform its role in its specific
political context (Hilbrich, 2024). Adams takes this idea even further, saying that legitimacy
requires that such an institution can create a ‘corresponding duty of non-interference’ for
others (2018). Hilbrich links the right to function to the use of ‘Hohfeldian rights’ to further
define what ‘the right to function’ can mean in practice. The concept of Hohfeldian rights is
meant as a tool to analyse rights by breaking them down in four different categories, as seen
in Table 1 below. It is important to realise, however, that the division between these rights is

not always as sharp in practice (Hilbrich, 2024, p. 39; Hohfeld, 1913, p. 30):

Table 1 — Hohfeldian rights and the right to function

Type of rights | Example

Claims A right that is paired with an obligation of someone else. For example,
(or claim-right) | multilateral organisation claiming payment as contribution from its

members, who are obliged to pay.

Privileges A right that gives the holder the privilege not to perform an otherwise
(or permissions) | required action. This counters ‘claim-rights’. For example, when
employees of a multilateral institution are not required to pay certain

taxes for the duration of their employment.

Powers A right to change specific rights of yourself or others.24 For example, a

multilateral organisation creating norms for someone else.

Immunities A right that annuls a power that someone else might otherwise have over
you. This counters ‘powers’. For example, a multilateral organisation

that has legal immunities against domestic courts.

24 To be precise, Hilbrich refers to powers as: “the ability to alter the normative situation of oneself or other
agents” (Hilbrich, 2024, p. 40).
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Hilbrich’s methodology to assess the legitimacy of global governance institutions begins with
examining which of the Hohfeldian rights are held by the institution in question. For example,
he concludes that an international political forum such as the G2025 has two functions. The
first function is to coordinate the national policies of its member states, which relates to the
Hohfeldian ‘power’ to create norms. The fact that the G20 norms are legally non-binding is
not enough, the sociological perception that G20 members should adhere to these norms is
however. The second function of the G20 according to Hilbrich is to provide “guidance to other
global governance institutions and the advancement of international regulations” (2024, p.
181). Here, Hilbrich has more difficulty in relating to a specific Hohfeldian right, but he
ultimately decides on the ‘privilege’ of the G20 to support other institutions to implement its
own policy recommendations.

The second part of Hilbrich’s methodology is to assess the global governance
institutions’ use of its Hohfeldian rights from the perspective of justice and democracy. The
focus point here is to determine whether the institutions’ functions and the use of its
Hohfeldian rights can in principle2¢ be beneficial (Hilbrich, 2024, p. 183). To Hilbrich this is
a necessary yet insufficient condition for legitimacy. The last part of Hilbrich’s methodology
would be to judge whether the institution is the “most just feasible alternative” that could
exercise its beneficial functions. Hilbrich concludes that the G20 cannot be regarded as a
legitimate global governance institution; his conclusion is based on a number of democratic
flaws of the G20, for which he proposes specific reforms.

As mentioned above, Buchanan and Keohane view legitimacy of global governance
institutions as the question whether they have the ‘right to rule’. Although this is a different
approach from Adams and Hilbrich, they follow a similar methodology. The latter two
formulated six desiderata for a standard of legitimacy2” for global governance institutions,
which in practice is similar to the approach of Adams and Hilbrich (2006, p. 417).
Summarised, these desiderata require that a standard of legitimacy for global governance
institutions:

e provides a reasonable public basis for coordinated support, despite potential moral
disagreement among those affected by the institution;

e assesses, as a necessary but insufficient condition, whether the institution is unjust;

e weighs in the consent of democratic states as a necessary yet insufficient condition;

o assesses whether the institution promotes democratic values;

25 Otherwise known by their full name as ‘Group of Twenty’.

26 Emphasis added by Hilbrich.

27 Which they refer to as their ‘complex standard of legitimacy’ to distinguish it from the standard of legitimacy
that is more commonly used to assess the legitimacy of states.
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e can adapt to the ever-changing (political) character of global governance institutions,
reflecting that their goals and means might change over time;
e addresses the issue of bureaucratic discretion while meaningfully regarding the

legitimate interests of foreigners.

In this section, I have tried to briefly summarise attempts by scholars to develop a specific
standard to assess the legitimacy of global governance institutions. At least three things are
worth pointing out at this stage. First, scholars such as Buchanan, Hilbrich, and Adams have
a different purpose in mind when they develop and apply their standards for these global
institutions. Rather than deducing universally applicable criteria for global governance
institutions, they instead argue for standards that can accommodate a wide variety of views
on justice and democracy. By doing so, these scholars hope to facilitate a constructive
discussion to decide on possible reforms for whatever global governance institution is
assessed. In other words, this standard of legitimacy has an important deliberative purpose,
whereas the purpose of the concept of legitimacy for states is rather to justify power and
coercion.

Second, Buchanan and other scholars justify the need for their complex standard of
legitimacy in part by pointing out that it is simply not possible to assess the legitimacy of global
governance institutions more directly, due to their inherent complexity. This suggests that if
it were possible to directly justify the power or coercion these institutions employ, such an
assessment would be preferred.

Third, when we apply the standards proposed by scholars such as Buchanan, Keohane,
and Hilbrich, we assess each institution differently based on their specific function or based
on the way in which they put their ‘right to rule’ in practice. This is not problematic when the
purpose of a legitimacy assessment is to facilitate debate to choose options for reform of an
institution. However, it might be problematic when the purpose of a legitimacy assessment is
to determine whether a specific action is legitimate.

These three observations combined raise the question whether OPEC or a future
OMEC should be assessed through the lens proposed by scholars such as Buchanan, or
whether it is possible and even preferrable to assess these cartels more directly. In the next
section, I will argue that although the conceptions proposed by Buchanan, Keohane, Hilbrich,
and Adams are useful to assess global governance institutions in general, multilateral cartels
such as OPEC or a future OMEC can and should be assessed more directly by assessing

whether the act of forming the cartels and making cartel agreements can be justified.
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3.3 Assessing the Use Power and Coercion by Multilateral Cartels

As a starting point, we can ask ourselves what we are trying to do when assessing the legitimacy
of a multilateral cartel. Earlier in chapter 2 we discussed that legally speaking, a cartel is an
agreement between two or more actors. Of course we can distinguish the cartel agreement to
distort competition and fix prices, from the institution that governs this agreement. In other
words, we can ask ourselves whether we are trying to assess the legitimacy of the cartel
agreement (and all future agreements) between OPEC members, or whether it is the legitimacy
of the governance structure around it that we try to assess.

To answer this question, we should determine what about these cartels requires
justification. Chapter Two explained that cartels between companies are generally prohibited
because they incur costs on consumers that, economically speaking, would not need to be
incurred by them. This economic problem also plays a role for multilateral cartels of critical
commodities such as oil in the case of OPEC, or critical raw materials in the case of a future
OMEUC. If costs of such commodities increase, this can have a direct effect on the standard of
living of millions of people around the world. Indeed, at the time of writing this thesis, the
2026 blockade of the Strait of Hormuz has led to a sharp increase in global oil prices28, which
in turn affects the world’s poorest significantly. Although the current rise in oil prices is the
result of war rather than a cartel, it has made visible in what way critical materials are closely
connected to a wide range of economic sectors. Similarly, a structural increase in the prices of
critical raw materials due to trade or production restrictions will make it more expensive for
countries and communities to mitigate climate change, digitalise, and industrialise.

The example above shows that what needs justification is imposing costs on others.
This is a coercive action that requires justification, as we discussed in section 3.1 when
examining Kant’s position on this matter. The next question then is: whose legitimacy is at
stake here? Is it that of the multilateral cartel, which as a global institution coordinates and
decides on cartel agreements? Or is it the legitimacy of the cartels’ member states as they
decide what their voting position within the cartel should be? The honest29 answer is that it is
likely that both the legitimacy of the cartel and that of its member states is at stake when no
justification can be found for the coercive act of price fixing. However, it can be argued that
the legitimacy of a multilateral cartel is of secondary importance compared to that of the
actions of its member states.

In Chapter 2 I outlined that the multilateral cartel can be seen as a coordination
instrument for cartel agreements between countries. Cartel agreements are technically and
legally possible between countries without the use of a specific organisation that facilitates

them. The added value of a multilateral coordination instrument is that it provides a forum for

28 Which in turn affects the price of other crucial products such as fertilizer and petrochemicals.
2% And at first glance anticlimactic.
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cartel members to come together and form consensus about trade policy measures. In turn,
this allows for a more structural cooperation between countries and potentially a more
strategic and stable extraction and production policies. The reason why the multilateral
cartels’ legitimacy is of secondary importance is because the normative question does not lie
with the fact that coordination takes place, but instead lies with the coercive decisions that are
taken by the member states.

This does not mean that it is not useful to approach a multilateral cartel through the
lens of conceptions of legitimacy for global governance institutions. Scholars such as
Buchanan and Hilbrich are correct when they argue that it is a useful conception when the
purpose of our assessment is to decide on reform options. What it does mean however, is that
there is a more direct way to assess whether multilateral cartels for critical raw materials can
be legitimate: namely by examining whether the coercive decisions taken by its member states
can be justified. The goal of such an assessment is not to look for reform options of the
multilateral cartel, but rather to guide decisionmakers from the member states towards taking
a well grounded decision when forming cartel agreements. Focusing on assessing the decisions
of member states would also have additional benefits. First, it would help to understand
whether states are allowed to form a cartel agreement with other states, and if so, under what
conditions. Second, the outcomes of such an assessment would help citizens and civil society
to critique cartel agreements at the level where decisions are taken: the member states.

In conclusion, the legitimacy of a multilateral cartel can be assessed as a global
governance institution. However, since our purpose is to guide decisionmakers, it is
preferrable and more useful to look for a justification of member states to form such cartel
agreements in the first place. The fourth chapter will look in more detail whether these

coercive actions can be justified.
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4. Justifying Cartel Agreements

In the previous chapter, I concluded that it is indeed possible to assess the legitimacy of a
states’ decision to form a multilateral cartel agreement by examing how such a decision might
be justified. In the following chapter I explore which standard of justice is most useful when
making that assessment and how it might be applied in practice. First, I will explain why a
decolonised cosmopolitan perspective on global justice is the most suitable to assess
multilateral cartels for critical raw materials. Second, I will explore cosmopolitanism in more
detail to determine how it could be applied to such cartels in practice. Finally, I will examine
what conditions need to be met before a state can justify making cartel agreements with other

states in relation to critical raw materials.

4.1 Three Perspectives on Global Justice
As explained in the first and second chapter, the production and control over critical raw
materials can have an important impact on global economic development. An unequal
distribution of these resources almost automatically has an effect on global inequality.
Countries that control these resources are significantly more capable to pursue important
development goals related to digitalisation, industrialisation, and the energy transition.
However, even within countries inequalities might arise due to unfair distribution of
ownership, and negative external effects related to the extraction of critical raw materials tend
to hit local communities harder than the companies that cause these effects (any reference?).
Fundamentally, the impact of any cartel agreements concerning critical raw materials
can have global effects. To understand and assess the impact of cartel agreements on countries
and individuals, we need to look at global justice. While various competing perspectives on
global justice exist, in this section I would like to distinguish three distinct perspectives:
Rawls’s principles on global justice from ‘The Law of Peoples’, anti colonial theory, and
cosmopolitanism. I will examine each in more detail as it is important to choose the correct
framework of justice to ensure a cartel agreements’ legitimacy is assessed based on the right

principles.

Rawls’s ‘The Law of Peoples’ and Global Justice

Rawls’s views on global justice build upon the same approach he uses in his earlier work
regarding ‘justice as fairness’ on the domestic level. In his book ‘A Theory of Justice’ (1971), he
proposes to perform a thought experiment to decide on basic principles of justice that could
be applied on a domestic level. This thought experiment centres around putting ourselves in

an imaginary position called ‘the original position’. In the original position we picture a
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situation where all citizens are represented equally and individually behind a ‘veil of
ignorance’. This means that the representatives of these citizens cannot know anything about
themselves; characteristics such as their age, gender, race, and class are unknown to them. As
such, these representatives cannot be biased by their own characteristics while they deliberate
among themselves behind the veil of ignorance in the original position. In doing so, Rawls
argues they might be able to decide on principles of justice.

When Rawls translates this approach to the international level in his book “The Law of
Peoples’ (1999), the citizens are no longer represented individually. Instead, he proposes to
assign representatives of ‘peoples’ the task to deliberate on principles of global justice.
According to Rawls, peoples are unlike states in that they do not pursue out of self interest for
power or territorial gains. Rather, peoples can act morally, reasonably, and decently towards
other peoples. In other words, peoples are represented behind a veil of ignorance to decide on
principles of justice, not individual citizens.

For Rawls, not all peoples are equal. He distinguishes between four categories. First,
there are reasonable liberal peoples which he characterises as peoples that can form just liberal
societies based on democratic principles. Second, there are decent hierarchical peoples, which
form societies that uphold human rights but instead of a democracy have a decent consultation
hierarchy where the government consults representatives from all social groups. Third, there
are outlaw states, which do not comply with principles of global justice and might violate
human rights or harm other states in the pursuit of their self interest. Lastly, there are
burdened societies, which are societies that are not fully capable to maintain liberal or decent
institutions due to socio-economic challenges.

Although Rawls’s work has had a major influence on the philosophical debates around
justice, there are some concerns that are important to note here. A first concern relates to the
‘limited’ goal of Rawls’s framework on global justice. On an international level, the overarching
goal of Rawls’s ‘Law of Peoples’ is to uncover principles of global justice that reasonable liberal
peoples can adopt and that can help effectively govern the relations between the four
categories of peoples or states. By doing so, Rawls hopes to contribute to a ‘realistic utopia’:
international cooperation and an increasingly peaceful world without unjust wars, genocides,
and other major ‘evils’. On the international level, Rawls does not pursue distributive justice,
which means his work is more difficult to apply to the case of multilateral cartels. This is an
important difference as compared to his approach to justice on a domestic level, where he goes
even further and aims for principles of justice that can help achieve fairness and distributive
justice between citizens, as well as equal liberties for all.

Another important concern that needs emphasis is that Rawls’s framework in the ‘Law
of Peoples’ is aimed towards states and peoples, not to individuals. This makes it more difficult

to apply Rawls’s principles of global justice to the relationship between states and individuals
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that live outside the state, the relationship between citizens from different parts of the world,
or the relationship between states, cartels, and global individuals affected by those cartels. In
fact, Rawls’s choice to treat justice on an international level differently from justice on a
domestic level has been a fundamental concern for cosmopolitan scholars.

A third concern is that Rawls argues that only reasonable liberal peoples are capable of
formulating the principles of global justice under the Law of Peoples. These peoples do have a
duty towards other peoples, however. For instance, reasonable liberal peoples should
recognise decent hierarchical peoples as equal well-ordened peoples, and both should adopt
liberal principles of global justice. However, the way in which Rawls distinguishes between
different categories of states or peoples while giving priority to reasonable liberal peoples has
been criticised in the past for being too exclusive (Pierik & Werner, 2005). The critique here
is that such an approach results in a theory that does not recognise that all people are equal,
both on the domestic level and on a global level. It also risks undervaluing principles that are
not directly based on Western liberal principles.

A somewhat related fourth concern is that Rawls does not fully recognise the
interdependence between states, nor does he give enough weight to historical explanations for
today’s wealth. He portrays reasonable liberal peoples as well as decent hierarchical states as
being able to economically function by themselves, while in a globalised world all states,
citizens, and actors directly and indirectly depend on each other for the (re)distribution of
critical resources (Pogge, 2013). The crucial role of critical raw materials in the global economy
that I described in Chapters 1 and 2 is a clear example of this. This raises the question how fair
the global financial and economic architecture really is and in how far states should have a
duty to rethink this architecture and to enable burdened societies and other states to thrive--
not just to help them develop liberal institutions, but to help them achieve economic and
societal progress how they see fit. This is especially an important question considering the
historical reasons behind many of the world’s structural economic inequalities.

In response to these concerns, cosmopolitan and postcolonial theorists have sought
ways to reinterpret Rawls’s work to develop a more inclusive and ultimately more universal

approach to global justice.

Cosmopolitan Critique on ‘The Law of Peoples’

Rawls’s theoretic framework has been widely debated among cosmopolitan scholars. For the
purpose of this section however, I will limit myself to cosmopolitan responses to the two
concerns I just mentioned. First, the concern that for Rawls the overall goal of global justice is
limited to working towards a realistic utopia, rather than achieving distributive justice and
equal liberties for all global citizens. Second, the concern that principles of global justice

should be aimed towards global citizens, rather than peoples and states.

32



In response to the first concern, most cosmopolitan theorists agree that the purpose of
a framework of global justice would be to go further than Rawls and to find universal principles
for all global citizens. These principles can focus on various fields, such as in legal, political,
cultural, and moral cosmopolitanism (Skillington, 2023). Because of the global and universal
scope of cosmopolitanism, it follows that a standard of distributive justice should also be
universal for all global citizens. However, this does not mean that borders have no meaning,
but they cannot have “fundamental moral importance” (Beitz, 1999, p. 182), nor can borders
affect equality of opportunity (Caney, 2001; Skillington, 2023).

In response to the second concern that Rawls’s theoretical framework focuses on
peoples and states rather than on individuals, cosmopolitan scholars argue that the existence
of borders and nation states cannot be decisive when determining what distributive or
procedural duties we have towards one another (Skillington, 2023). If we are all indeed global
citizens, our duties towards others do not stop at the border. Caney for example points out that
there is a contradiction in stating that all humans have equal moral value and that we therefore
have duties towards each other, while at the same time suggesting we have limited duties
towards people from other nations (2005). However, there are also cosmopolitans that
propose a middle way in which states or regional attachments can still provide a basis for
specific duties (Pogge, 2013) or where there is still space for patriotism as long as equal
treatment is ensured on a global institutional level (Tan, 2004).

The cosmopolitan solution to the first and second concerns is that there should be no
disctinction between the original position on the domestic level and on the international level.
As explained earlier in this chapter, Rawls uses two different original positions: one for the
domestic level where all citizens can take part equally, and one for the international level
where peoples are represented. In ‘A Theory of Justice’, the original position emphasises the
equality of all other citizens and the importance of the veil of ignorance to filter out all factors
that could bias people towards principles of justice that are not universal. The general
cosmoplitan critique here is that Rawls should have maintained this approach for the
international level as well. In other words, rather than having representatives of reasonable
liberal peoples deliberate behind a veil of ignorance, we should rather have all global citizens
take part. After all, one’s national identity could be considered another important factor that
should be ‘eliminated’ behind the veil of ignorance (Skillington, 2023). This would result in a
theory that focuses on universal principles of justice between global citizens rather than

working towards a realistic utopia between peoples and states.

Decolonised Perspectives on Global Justice
Although Rawls’s work centres around questions of social and global justice, he has been

criticised for insufficiently considering the lasting legacy of colonialism and forms of racial
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injustice. One example of this can be found in his discussion of natural resources and factors
that lead some countries to economic progress, as pointed out by Chan and other postcolonial

scholars (2025):

“Historical examples seem to indicate that resource-poor countries may do very well (e.g.
Japan), while resource-rich countries may have serious difficulties (e.g. Argentina). The
crucial elements that make the difference are the political culture, the political virtues and
civic society of the country, its members’ probity and industriousness, their capacity for

innovation, and much else.” (Rawls, 1999, p. 108).

The third concern, being that Rawls wrongly categorises peoples and states and is biased
towards Western liberal values, and the fourth concern, being that Rawls does not not give
enough weight to historical and colonial legacies, have been reason for critique from
postcolonial theorists. For instance, Mills (2017) points out that although Rawls explicitly
rejects racism, much of the historical accounts in ‘A Theory of Justice’ and “The Law of Peoples’
lack a thorough reflection on race or European colonialism. Moreover, according to Rawls,
reasonable liberal peoples only have a moral duty to support burdened societies so that they
can develop liberal or decent institutions. For this reason, Rawls has been accused of not
sufficiently taking into account that much of the Western liberal world’s wealth and power is
built upon historical colonialisation of states that Rawls now qualifies as burdened societies
and outlaw states (Bell, 2019; Chan, 2025; Mills, 2015). From a decolonised perspective we
could argue that, self/determination of nations, the political culture, and virtues can only
partly account for a state’s wealth. A framework of global justice should therefore at least also
account for historical ties, colonialism, structural economic dependency, and racism (Chan,
2025).

Much of the postcolonial critique is not uniquely aimed at Rawls however, and can also
be extended to cosmopolitans. Chan points out that cosmopolitans and statists such as Rawls
both portray the relationship between Western developed countries and disadvantaged
countries as a one-sided one. The developing world should not be pictured as a “passive
recipient” of justice, but should instead be ascribed the agency to advance justice by itself
(Chan, 2025). This also means that the developing world has duties towards the developed
world when they choose how to pursue their own development, a notion that is not often
debated in most cosmopolitan literature.

The four concerns with Rawls’s views on global justice that I mentioned above form
important limitations when applied to the case of multilateral cartels for critical raw materials.
Cartel agreements for these resources fundamentally have a cross-border effect, and in the

case of critical materials there is a direct relationship to questions of distributive justice.
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Therefore, a framework of global justice is needed that aims for redistribution of resources,
opportunity, and power, rather than one that aims for a realistic utopia between states.
Moreover, in order to justify cartel agreements we need to not only look at the relationship
between states, but look at the impact cartels have on global citizens, and how these citizens
relate to states, cartels, and the mining industry.

A cosmopolitan perspective can provide a suitable framework to examine whether
multilateral cartel agreements can be justified. However, considering that ideas for a future
multilateral cartel originate from emerging economies such as Indonesia and Chile, it is
important to ensure that such a framework can address postcolonial critiques and can inform
us not only about the duties that the Western developed world has towards emerging
economies, but also what duties and responsibilities those economies have towards us. In the

next section I will try to describe what such a postcolonial cosmopolitan framework might look
like.

4.2 A Postcolonial Cosmopolitan Perspective to Assess Multilateral Cartels

As explained in the previous section, cosmoplitanism is a broad field that covers global justice
from the perspectives of various theorists with wide-ranging perspectives. For the purpose of
this thesis however, I will focus on a postcolonial cosmopolitan perspective to assess whether
multilateral cartel agreements over critical raw materials can be justified. In this section, I
especially draw on two authors whose ideas I believe complement each other well: Pogge’s
views on distributive global justice and natural resources, and Chan’s views on what
decolonised cosmopolitanism should look like in relation to global governance and the global

economy.

Pogge on the Relationship Between Developed Countries and the Global Poor
As mentioned earlier, several cosmopolitan theorists have argued that Rawls’s thought
experiment of the original position could and should be applied to all global citizens. Pogge is

one such theorist, and his following statement captures this well:

Insofar as human agents are involved in the design or administration of global rules,
practices or organizations, they ought to disregard their private and local, including
national, commitments and loyalties to give equal consideration to the needs and interests

of every human being on this planet (Pogge, 2013, p. 298).

In his work, Pogge focuses extensively on questions of distributive justice on a global level and
seems particularly concerned with the world’s poorest population. He carefully and

convincingly describes the increased disparity between the world’s developed countries and
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the world’s poorest countries (Pogge, 2001). Much of his work can be read as a plea for more
solidarity between the developed countries and the poorest in the world. He claims that we
have a moral duty to protect persons from poverty and support them in achieving basic human
rights by pointing us to three important connections between the affluent countries and the
global poor (Pogge, 2001; 2002). First, he acknowledges the historical processes which in most
countries involved major atrocities such as colonialism and slavery. Second, the developed
countries and global poor share the same natural resource base, only that the world’s poor are
excluded from them. Third, both developed countries and the global poor operate within the
same global economic architecture, which for several reasons is flawed and therefore
perpetuates the status quo.

All these three points are important in the context of multilateral cartel agreements
involving critical raw materials, but it is important to note that questions regarding such
cartels go beyond the direct relationship between the world’s poorest and rich countries. As
mentioned earlier, the ideas to form such cartel agreements originate from resource-rich
countries that not too long ago were themselves considered developing countries. In the past
two decades since Pogge’s work, the global economic landscape has become more complex and
resource-rich, emerging economies such as Indonesia, Argentina, or Chile certainly do not fit
in the ‘simplified’ dichotomy of rich versus poors3°. Be that as it may, Pogge’s work on the
relationship between affluent countries and the global poor provides an important background

on which his views on distributive justice and natural resources rest.

Pogge on Global Distributive Justice and Natural Resources
According to Pogge, the developed countries have contributed to an injust global economic
architecture which, unintentionally but not unknowingly, is flawed. He points out that this
architecture makes it more difficult for countries to climb out of poverty . He therefore
concludes that a global difference principle is needed to move towards a more egalitarian
distribution of the world’s wealth and resources that benefits the world’s poor, as proposed by
Rawls on the domestic level (Pogge, 2001; 2002). The application of this difference principle
should ultimately result in a new global economic architecture wherein the developed
countries live up to their positive moral duty to protect the global poor, if they are able to carry
this (financial) burden.

Pogge gives examples of possible reforms to the global economic architecture based on
such a difference principle. The simplest of his reform suggestions would be to form

agreements between developed countries to increase their Official Development Assistance

30 Here | say ‘simplified’ because there are more factors that make the relationship between these countries
more complex. For example, inequality has not only increased between countries, but also within.
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(ODA)3' to between one or two per cent of their Gross Domestic Product (GDP; Pogge, 2001)32.
This increase in foreign aid would directly respond to the growing global inequality, but would
only mitigate the flaws in the global economic architecture, not solve them.

Another example is linked to the democratic process that should guide reforms.
Although Pogge does not work out in detail who should decide what to spend an increase in
ODA on and how it should be divided between countries, he does explain that the needs and
interests of all people should be taken into consideration in the decision-making process
(Pogge, 2013). According to Pogge, the global institutional structure is not capable of
replicating the democratic processes that can take place on a domestic level. Nevertheless, the
people that are in charge of designing the institutional structure should remain impartial while
equally taking into consideration everyone’s interests, both local and global.

A third example relates directly to the topic of natural resources. If we look at critical
raw materials such as Lithium or Cobalt, we can see that they are (naturally) unevenly divided
over the world. This raises the question whether this natural fact is a cause of injustice by itself,
or whether the injustice is caused more indirectly by the way global markets and the economic
architecture are structured. In a perfectly functioning global market, one might argue that a
just redistribution of resources could take shape over time as supply and demand would move
towards an equilibrium. Unfortunately, global resource markets are never perfect. Pogge
argues that the injustice does not lie in the unevenly natural occurance of resources, but in the
way global markets are structured (Pogge, 2002).

Pogge draws our attention to what he calls an ‘international resource privilege’ (2007):
the fact that ownership and benefits of resources can be claimed by whoever is able to extract
and command resources. This in turn creates and incentive to dictatorships to claim resources,
if needed by force, and then sell them to the highest bidder. Moreover, in the case of critical
raw materials, the extraction and processing of these resources are often linked to human
rights violations, the destruction of nature, and subsequent loss of biodiversity, as well as
growing economic inequality. This explains the ‘resource curse’ or ‘paradox of plenty’ in
countries like the Democratic Republic of Congo, where inequality and poverty increased

despite an abundance in resources (Murshed, 2018).

Positive and Negative Duties for Distributive Justice and Natural Resources

Throughout his extensive work, Pogge draws several important conclusions in relation to
distributive justice and natural resources, which could also be applied to cartels and other
forms of governance for critical raw materials. I would like to highlight three which I believe

to be important for assessing multilateral cartel agreements for critical raw materials.

31 ODA is the international term for foreign aid as defined and tracked by the OECD.
32 GDP is the total value of all goods.
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First, there rests a negative duty of justice to not exclude ‘the poor’ from “enjoying the
proceeds of their own assets” (Pogge, 2002, p. 203). Citizens should be able to share in the
wealth that comes from the trade in natural resources.

Second, as mentioned earlier, there is a positive duty to reform the global economic
architecture in line with a global difference principle where inequality is allowed only to the
extent that the world’s poorest are better off for it. This reform should impartially take into
consideration the interests of all people.

Third, there is a negative duty of justice for all parties involved in the extraction,
processing, and consumption of natural resources to not contribute to harming others. This is
a shared responsibility between both the (dictatorial) regimes that extract and sell resources
for their self-interest, as well as the multinationals and consumers in wealthy countries that

support these regimes by purchasing from them.

4.3 Chan and Decolonising Cosmopolitanism

As mentioned at the start of this section, I believe Pogge’s egalitarian cosmopolitan views can
and should be complemented by the work of Chan (2025), who focuses on ways in which
cosmopolitan conceptions of global (distributive) justice might be decolonised. It is especially
useful to look at postcolonial work from theorists like Chan, because although Pogge’s work
provides a good basis to understand the general duties and responsibilities that developed
countries have towards the developing world, it provides limited help in understanding what
an egalitarian relationship between developed and developing world should look like beyond
the duties of the developed. Pogge largely focuses on the question what the affluent countries
should do based on their duties towards the global poor, whereas Chan focuses on the question
what the global south can (and should) do to counter objectionable hierarchies.

For Chan, decolonisation is fundamentally about “relating to others as equals and the
rejection of hierarchy” (2025, p. 2). Her conception of postcolonial cosmopolitanism builds
mainly on the work of anticolonial thinkers like Kwame Nkrumah, Aimé Césaire, Frantz
Fanon, and Jawaharlal Nehru. Together with them, she views colonial rule as illegitimate
because it is based on immoral hierarchies and relations of inequality. This inequality has
three structural components: undemocratic rule of a majority by a minority, an unequal
economic model, and an ideology of racial hierarchy. She therefore concludes that
anticolonialism cannot merely be about demanding due recognition and equal status between
Western (white) countries and the (coloured) global south. Rather, she develops a conception
of postcolonial global justice as social equality. A postcolonial approach would therefore need
to go further as achieving and maintaining such equal status would require fundamental

changes to the political, economic, and social relations between all countries and all people.
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For our goal to assess multilateral cartel agreements for critical raw materials, both the
political and economic dimensions are crucial, while the dimension of social relations only
indirectly comes into play as an overarching foundation for all relations between people. I will
therefore limit this discussion primarily to Chan’s views on the economic and political

dimension.

Decolonising the Global Economy

Chan examines the economic dimension from the perspective of international investment law.
She makes her case for an equal economic relationship between countries and people by
examining the protection offered by Bilateral Investment Treaties (BITs) and the persistent
(historical) hierarchies that are perpetuated by many of these treaties. Although the field of
international investments does not entirely overlap with international trade, Chan argues that
lessons learned from the domain of international investments can also be applied to other
fields of the global economy such as international trade (2025, p. 102).

The main concern of Chan is that there are multiple objectionable hierarchies
enshrined in BITs, or investment protection through arbitration and a structural bargaining
power imbalance between investors and recipient countries. She therefore formulates several
policy and regulatory measures that can target these hierarchies and thereby contribute to an
egalitarian global economy. In these measures, social equality in relations is achieved through
“publicly known dispositions of respect, solidarity and reciprocity” (Chan, 2025, p. 104). She
mentions the following non-exhaustive measures:

o redistributive policies such as taxes aimed at preventing objectionable hierarchies; this
is similar to what Pogge suggests;

e democratic control of key sectorsss; Chan explicitly mentions that natural resources
could be considered a key sector. Democratic control could take the form of
nationalisation;

e rectifying historic injustices, for example through redistributing land for historically
oppressed groups or reparation payments for victims;

e empowering structurally disadvantaged groups, for example by allowing workers to
organise themselves or by granting socio-economic rights and effective means to
pursue these rights through a judicial or arbitration system;

o fostering commodity independence; this can exlucisvely be achieved at the global level
through measures such as economic diversification and subsidies for key sectors;

e other measures to increase political control over foreign trade and investment, for

example by introducing protectionist restrictions on foreign investors.

33 Which today in the European domain would be referred to as ‘strategic autonomy’.
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It is interesting to note that until recently, many of these proposed policy measures
contradicted the dominant Western economic ideal of free trade and liberalised markets. In
the past few years, the Western world has felt the urgency to respond to its declining autonomy
by introducing exactly this: protectionist restrictions on foreign investors, state aid through
subsidies for ‘strategic sectors and entities’, and nationalisation. Ultimately, these combined
measures are meant to contribute to a rejection of the objectionable hierarchy between the

global north and the global south.

Decolonising Global Governance

Chan rightly points out that the global economy does not stand in isolation from the way
international relations and power are governed. As Chan and many other cosmopolitan
authors have argued, there is a global democratic deficit. Where Chan, in reference to
Jawaharlal Nehru, differs from many theorists however, is that it is not a vertical democratic
deficit caused by a lack of democratic control of individuals over global institutions. Rather,
there is a horizontal democratic deficit in the sense that not all groups are equally represented
in global discourse (2025, p. 160). As an example in the domain of international trade and
investment, one might think of the unequal representation between the global north and
global south in institutions like the IMF, or the effective coordination between developed
countries in the OECD, for which there is no effective global south counterweight. Chan
therefore argues in favour of building a counterhegemonic power in order to progress towards
equality between the global south and global north.

Chan defines counterhegemonic power in the global context as the capability of
disadvantaged actors such as states, corporations, or indigenous peoples, to equally set the
agenda, shape norms and values, and achieve necessary behavioral change from counterparts
(2025, p. 182). Here, I would like to point out two examples of shaping norms and values that
could have an important role in relation to multilateral cartels for critical raw materials.

First, Chan notes that being able to influence the (international) public opinion plays
an important factor in building counterhegemonic power. She gives the example of human
rights activists and other transnational activists that have played a role in challenging an
otherwise Western dominated public discourse. One might recall the role that Pakistani civil
society organisations played as they challenged the role of the World Bank’s climate adaptation
and water management projects in exacerbating the country’s 2022 floods (World Bank,
2022).

A second measure to build counterhegemonic power is to form (economic or political)
coalitions between countries, companies, or marginalised groups. According to Chan, a

conception of global democracy that challenges political inequality should aim to find reform
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options that promote these entities to form meaningful coalitions. Interestingly, Chan
mentions the OPEC cartel as an example where global south countries succesfully created a

counterhegemonic entity.34

In summary, in this chapter I have concluded that multilateral cartels for critical raw materials
should be assessed on the basis of a decolonised cosmopolitan conception of global justice.
Moreover, I explored how such a conception of global justice might be applied in practice to
the global economy and, by extension, multilateral cartels. In the following chapter, I will

attempt to examine the case for a future OMEC based on this exploration.

34 Successful in the sense that OPEC contributed to countering the power of Western oil companies, the Seven
Sisters, Chan does not reflect on whether OPEC was able to achieve its broader goals.
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5. Can the creation of a future OMEC through cartel
agreements be justified?

In the previous chapters, we first established the important role that critical raw materials play
in the global economy. We then examined what (multilateral) cartels are, how they are
normally viewed in international law, and what impact their creation might have. Afterwards,
we concluded that the legitimacy of such cartels should not be assessed by looking at them as
global governance institutions, but rather by examining whether states can justify making
cartel agreements with other states to govern the export of their critical raw materials. Finally,
in the previous chapter I concluded that this examination is best achieved through a
decolonised conception of cosmoplitan global justice. Finally, in this chapter I will first
summarise the duties, responsibilities and measures proposed by Pogge and Chan, before

applying them on possible future multilateral cartel agreements for critical raw materials.

5.1 Duties, responsibilities and measures
The following duties, responsibilities and measures have been mentioned in the previous

chapter.

A positive duty to reform and decolonise the global economic architecture
Pogge argues there is a positive duty on all states to reform the global economic architecture
in line with a global difference principle. These reforms should ensure that inequalities are
only allowed only to the extent that the poorest are better off for it. Moreover, debates around
possible reforms should impartially take the interests of all people into consideration. Both
local communities, citizens of resource rich countries and global citizens that will have to
suffer the higher costs for critical raw materials under a cartel.

This might be the most difficult duty in relation to cartel agreements, considering that
this requires a thorough study in the costs and benefits of creating a cartel and the effect this
has on market prices. At the very least, the following two conditions can be formulated based

on this positive duty:

Cartel agreements can only be justified if they are formulated with equal representation of

member states, while involving local communities and the international community.

Cartel agreements can only be justified if the proceeds from the increase in prices for

critical raw materials benefit the world’s poorest.
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The first condition means that member states to a cartel agreement cannot make such
agreements without ensuring that the needs of the local community and international
community are structurally considered.

The second condition would mean that resource rich developed countries cannot
participate in making such cartel agreements unless the increase in proceeds is transferred
towards the world’s poorest. This could be achieved through redistributive policies as
suggested by both Chan and Pogge, for example by an increase in ODA from participating
developed countries, or by adjusting import tax rates depending on GDP of an importing
country. Doing so would also contribute to rejecting objectionable hierarchies.

Two additional conditions can be formulated when we keep in mind that the reforms
to the global economic architecture should ultimately contribute to abolishing objectionable

hierarchies, as Chan argues.

A multilateral cartel agreement can only be justified if they are based on economic and

political equality between member states and all other involved parties.

Multilateral cartel agreements can only be justified if they allow for democratic control.

These conditions highlight the added value for a decolonised global economy when
establishing a multilateral cartel. Although OPEC was perhaps not the economic success it
aimed to be, it was able to effectively present a counterhegemonic power towards Western
companies and the developed world. A future OMEC might be able to have a similar effect and

contribute to equality between developed and emerging economies.

A negative duty not to exclude ‘the poor’ from benefitting from their own resources

Pogge argued that the developed countries have a negative duty of justice to not prevent the
world’s poor from “enjoying the proceeds of their own assets” (2002; p. 203). At first glance,
the trade between developed countries and emerging economies does not reflect the
relationship between ‘rich and poor’ as Pogge had in mind. However, as Pogge points out,
natural resources are internationally considered to be owned by whichever state has the
capacity to extract them. In other words, the ownership of these resources is not linked to the
local communities where these resources are found. This leads to inequalities between on the
one hand the developed countries that import critical raw materials, Western companies
involved in the extraction and the state’s elite that benefits from export, and on the other hand
the local communities that do not benefit from the proceeds. I would therefore argue that the
following condition for justification of multilateral cartel agreements can be formulated based

on this negative duty:
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A cartel agreement regarding critical raw materials between states can only be justified if
the states involved ensure that local communities can enjoy a reasonable share of the

proceeds from the critical raw materials extracted from their region.

While a cartel might not seem like a logical instrument to ensure local communities enjoy the
proceeds of their own resources, it does allow two things that are otherwise difficult to achieve.
One of the main benefits of having a cartel is that prices of critical raw materials can be stabilise
and set to a standard that factors in the ‘real’ cost of extraction. This makes the revenue gained
by their extraction more predictable which in turn allows (local) governments to factor in a
fair price for local communities. Another benefit is that making cartel agreements can be one
way for resource rich countries to change the international trade rules without having to rely
on the participation of developed countries, which might not want to contribute to a higher
price for critical resources.

Moreover, it is worth pointing out that the negative duty also implies that developed
(importing) countries and Western extracting companies do not have sufficient moral grounds

to use international arbitration as a means to counter the establishment of a cartel.

A negative duty to not contribute to imposing harm on local communities

This negative duty is somewhat related to the previous one. As mentioned in Chapter One, the
extraction of critical raw materials is known to be a heavily polluting process. Mining
companies are increasingly required under international law and loan conditions to ensure
such harm to nature and communities is minimised. However, the incentive to lower the costs
of extraction and thereby maximise profits is an important reason why it is difficult for the
sector to progress towards a more sustainable business model. It is worth noting once more
that a cartel agreement can stabilise prices for critical raw materials and thereby remove some
of the negative incentives that haunt the mining industry. The following conditions can be

formulated:

A cartel agreement regarding critical raw materials can only be justified if the agreement
includes a commitment from all involved parties to uphold the highest global

environmental and social standards.

A cartel agreement regarding critical raw materials can only be justified if the agreement
includes for local communities and affected people the right to meaningful remedy and

legal process in the case of harm.
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These two conditions are crucial for the justification of any cartel agreement, but at the same
time they are impossible to uphold in countries that do not have sufficient civic space to
openly address concerns, or reliable impartial legal systems that allow for remedy. In case
members to the cartel agreement are unable to uphold this standard, the cartel agreement
itself cannot be justified anymore. This would allow developed countries as well as local
communities to legally challenge the cartel.

If cartel agreements uphold these two conditions, they would become vehicles to
decolonise the mining sector by structurally empowering groups that are currently
disadvantaged such as workers in the mining sector or, once again, local communities. This

contributes to Chan’s.

5.2 Conclusion
The central research question in this thesis was: ‘Can a multilateral cartel such as a future
OMEC be legitimised?’. This thesis tried to contribute to answering this research question
based on a thorough analysis of normative political legitimacy and global justice. Based on the
analysis in this thesis I will conclude that it in theory it could be possible for states to justify
forming cartel agreements, based on a decolonised cosmopolitan conception of global justice.
However, in practice the seven conditions listed in this chapter can all be considered
necessary but insufficient. All conditions would need to be met simultaneously and member
states need to be capable to uphold them for as long as the cartel agreement lasts. In other
words, whether a multilateral cartel such as a future OMEC can be legitimised ultimately
would need to be answered by a thorough analysis on the costs and benefits and feasibility of
such a cartel. It would also require the full support from all member states to uphold the seven
conditions. This would be no small feet, but it is my sincere hope that if countries indeed look
to form a cartel, it would contribute to decolonising the global economy, as well as increasing

global standards for the mining industry.
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The 2020 EU Critical Raw Materials List

Antimony

Baryte

Beryllium

Bismuth

Borate

Cobalt

Coking Coal

Fluorspar

Gallium

Germanium

Hafnium

Heavy Rare Earth Elements
Light Rare Earth Elements
Indium

Magnesium

Natural Graphite
Natural Rubber
Niobium

Platinum Group Metals
Phosphate rock
Phosphorus

Scandium

Silicon metal
Tantalum

Tungsten

Vanadium

Bauxite

Lithium

Titanium

Strontium

Appendix A
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