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Abstract

This thesis examines whether the European Commission strategically emphasizes
certain types of information gathered from stakeholder consultations in its policy
proposals, with the aim of claiming output and/or input legitimacy. Building on
Verdenius' (2018) research, which was inconclusive due to a limited number of cases
and unreliable indicators, this study enhanced the framework and used a larger dataset.
It employed a quantitative analysis of 331 policy proposals from January 2016 to
December 2023, focusing on the sections 'Stakeholder consultations' and 'Collection
and use of expertise' in the Explanatory Memoranda. The research tested whether policy
characteristics influences emphasis on certain type of legitimacy in policy proposals.
The study used automated coding in Atlas.ti to ensure consistency and reliability, with
the results being compared with those retrieved through manual coding to validate the
approach. The findings indicate that there is no significant pattern in how the
Commission’s referencing of consultation inputs, based on the tested variables. This
suggests that other factors may influence the Commission's consultation practices more
than previously assumed. The study also highlights the variability in how different
Directorate-Generals document consultation results, thereby questioning the
effectiveness of existing Better Regulation guidelines aimed at ensuring transparency.
In conclusion, while the anticipated strategic use of consultation inputs was not
supported, this research contributes to an understanding of the European Commission’s
consultation regime. It also emphasizes the need for further qualitative research to

explore alternative explanations for the observed practices.

Introduction

The European Commission is often seen as the executive branch of the European Union
(Mastenbroek & Martinsen, 2017, p. 422). However, the Commission is not merely a regulatory
actor; it also has the authority to propose legislative initiatives, thereby making it a political
actor as well. The legitimacy of the Commission is frequently challenged by scholars. Some

scholars argue that the Commission has a significant democratic deficit, as the system was



designed to depoliticize issues and that Commissioners are not democratically elected
(Radaelli, 1999). Conversely, other scholars argue that the Commission is sufficiently
constrained by checks and balances to be considered legitimate (Moravcsik, 2002). Legitimacy
is often divided into input- and output-legitimacy. Output legitimacy is defined as the quality
of policy (Coen & Katsaitis, 2013, p. 1105; Schmidt & Wood, 2019, p. 728). In contrast, input
legitimacy refers to the extent of public consensus and participation in policymaking (Coen &
Katsaitis, 2013, p. 1105; Schmidt & Wood, 2019, p. 728).

To remain a relevant political actor, the Commission must maintain both its output and
input legitimacy (Majone, 2002; Scharpf, 2009). One of the Commission's tools for gaining
legitimacy is consulting with stakeholders. In a white paper on European governance published
in 2001, the Commission announced its intention to increase the use of consultations to
highlight the importance of greater openness and accountability. The objective was to involve
more people and organizations in the EU policy sphere (Commission of the European
Communities, 2001). This strategy was believed to enhance the Commission's output- and
input-legitimacy (Labitzke, 2012). Consultations enables the Commission to consult with
interested parties who provide technical information, thereby enhancing output legitimacy
(Berkhout et al., 2015; Coen & Katsaitis 2013; Binderkrantz et al., 2022). Conversely, it also
allows the Commission to consult with interested parties who provide political information,
thereby enhancing input legitimacy (ibid.). In addition, the former is associated with business
interests and the latter with citizen interests (Coen & Katsaitis, 2013, pp. 1105-1106). As the
Commission is unable to process all information or exert influence on all actors, it must make
strategic choices regarding the type of legitimacy and information it requires (ibid., p. 1105).

This is also reflected in the representation of actors in the consultation process. Quittkat
and Finke (2008, p. 213) found that it is unbalanced, with business interests often
overshadowing those of civil society. However, Coen and Katsaitis (2013) point out that this is
dependent on the type of policy, as some policy issues necessitate more technical information,
while others require more political expertise. Furthermore, Van Ballaert (2015, 2017)
demonstrated that the Commission selects consultation formats strategically, based on the
characteristics of the policy in question.

In conclusion, the European Commission’s tries to enhance its output- and input-
legitimacy by consulting with stakeholders (Labitzke, 2012). There has been a lot of research
into the consultation processes of the Commission. Researchers analyzed the emergence and
evolution of consultations (Saurugger 2010; Bunea, 2016; Dawson, 2016; Quittkat, 2011;
Quittkat & Finke, 2008), the usage of different kinds of consultation formats by the
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Commission (Van Ballaert, 2015, 2017), the influence of the different types of consultations
(Binderkrantz et al., 2022), and the density and participation of different interests in
consultations (Berkhout et al., 2015; Coen & Katsaitis, 2013, Metz, 2013). Nevertheless, no
research has been conducted on the referrals to gathered information in policy proposals of the
Commission. Given that the Commission chooses which stakeholders to consult and how to
consult with them, it is reasonable to assume that they will strategically emphasize certain types
of information based on the desired type of legitimacy.

This thesis analyses policy proposals to see if the Commission emphasized either
technical information or political information based on policy characteristics. Previous
research of Verdenius (2018) has investigated this question, but the results were inconclusive.
In the discussion, she posited that this was primarily due to the limited number of cases and
some indicators which may have been unreliable. This thesis will try to resolve those issues to
see if there are patterns in the way the Commission references to consultations in its policy

proposals. Therefore, the research question of this thesis is as follows:

Does the European Commission's emphasize certain types of input they gathered from

consultations in its policy proposals to claim output- and/or input legitimacy?

This study employs a quantitative analysis of policy proposals to identify patterns in the
Commission's references to consultations. This contributes to our understanding of how the
Commission maintains its legitimacy through stakeholder engagement.

The next section reviews relevant literature to formulate hypotheses. The method and
data section explains how the research is conducted. Following the quantitative analysis, the
results will be discussed, after which the conclusion will be presented, which will set out the
findings and discuss their implications for the knowledge on the use of consultation input in

policy proposals by the European Commission.

Theoretical framework:

The European Commission regularly arranges stakeholder consultations to discuss its draft
policies with representatives of member states, interest groups, and interested citizens. The
European Commission's Directorate-Generals (DGs) are known to consult expert groups,
stakeholder forums, hold online consultations, host seminars, and more (Van Ballaert, 2017, p.

406). The Commission can then use this input and feedback to assess other potential issues,



such as the viability of policy instruments and the level of support for the policy among
stakeholders and citizens (Van Ballaert, 2017, p. 407). Firstly, an overview of the consultation
regime of the Commission will be provided, highlighting its history. Secondly, the consultation
process itself will be explained. Finally, I will present an overview of previous research on the

use of consultations. I will also formulate hypotheses based on this research.

The consultation regime

Consultations are an instrument employed by the Commission to gather expertise and to engage
with stakeholders in the legislative process (Zwaan & Alons, 2015, p. 164). Although
consultations have long been a feature of EU policymaking, the relevant guidelines and
standards were not formally established until 2001 in the White Paper on Governance (Bunea
& Thomson, 2014, p. 520; Commission of the European Communities, 2001). The Commission
asserts that legislative proposals that "result in substantial economic, environmental, and/or
social impact on a specific sector" should be subjected to an extended impact assessment, which
includes consultations (Commission of the European Communities, 2002). The Commission
employs two distinct consultation formats: closed consultation and open consultation. Closed
consultation refers to targeted consultations where the stakeholders are selected and have their
relevant area of expertise. This may be conducted in the form of a stakeholder conference or
policy forum (Binderkrantz et al., 2022, p. 1143). In contrast, open consultation refers to the
general consultations of the Commission, which are accessible to any stakeholder or individual
and can be responded to online (ibid.). These forms can be used together, with one reinforcing
the other. Moreover, the Commission has considerable freedom in determining whether or not
to conduct a public consultation, as well as the format to be employed in any such consultation
(Bunea & Thomson, 2014, p. 520).

The White paper also introduced the use of online consultations. The Commission
launched online consultations to balance out the differences in interests’ representation
(Commission of the European Communities, 2001). A decade later, the Transparency Register
was established with the objective of further enhancing the transparency of consultations. The
Transparency Register includes a list of all interest groups and organizations that communicate
with the EU (Bunea, 2016, p. 48).

In 2015, the Better Regulation initiative further developed the consultation regime by
establishing objectives to enhance the transparency and openness of the processes. The

objective of this initiative was to enhance the consultation regime by ensuring that they “are of



high quality and transparent, reach all relevant stakeholders and target the evidence needed to

make sound decisions” (European Commission, 2015, p. 4).

The consultation processes
As Article 11 of the Treaty of the European Union states; “the European Commission shall

carry out broad consultations with parties concerned in order to ensure that the Union’s actions
are coherent and transparent” (European Commission, 2016, p. 21). The Better Regulation
guidelines document of the Commission provides a toolbox for employing consultations.
According to this document, consultations consist of three stages. Firstly, a consultation
strategy must be determined by the Commission staff and published internally, in the policy
roadmap, and/or in the initial Impact Assessment (European Commission, 2016, p. 73). During
this stage, the staff is responsible for deciding on the strategy's goals, locating pertinent parties,
considering the instruments for consultation, and internally publishing this information
(European Commission, 2016, pp. 73-81). Secondly, the consultations are conducted after the
first step is approved by the Inter-service Steering Group (ISSG) (European Commission, 2016,
p. 81). Within this step, the Commission runs the consultation method, informs on the
contributions, and analyses the gathered content (European Commission, 2016, pp. 81-87). The
final step is to inform policymaking and provide feedback. The lead Directorate-General is
responsible for providing information on the outcome of the overall consultation work, the
conclusions that may result, and any other related issues. The main conclusions are summarized
in a stand-alone summary, added to the impact assessment or, in the case of a legislative
proposal, to the explanatory memorandum. (European Commission, 2016, p. 87). The
Explanatory Memorandum must justify the extent to which the contributions have been
considered in the draft policy initiative and explain why some have not been included

(European Commission, 2023, p. 489).

Consultations in practice
The Commission’s primary objective in the White Paper on European Governance was to
enhance the input- and output-legitimacy of the EU policy process (Labitzke, 2012, p. 323).
Output-legitimacy refers to the effectiveness and quality of the policies and actions
taken by a governing body (Coen & Katsaitis, 2013, p. 1105; Schmidt & Wood, 2019, p. 728).
This is achieved when policies are successful in addressing public needs and producing
beneficial outcomes, thereby gaining public approval, and legitimizing the authority of the
governing body (Ibid.). In order to gain output legitimacy, technical information is needed, as



it assists in the design and implementation of policies (Coen & Katsaitis, 2013, p. 1105). The
need for output legitimacy depends on the public accountability of the institution. Institutions
with a lower rate of public accountability are more likely to require greater legitimacy in their
outputs (Ibid.). The Commission is commonly perceived as a highly technocratic body, given
that it is not directly elected and is tasked with “acting in the interests of the Union as a whole”
(Wille, 2010, p. 1098; Metz, 2013, p. 270; Coen & Katsaitis, 2013, p. 1105; European
Commission, 2014, p. 19). This would suggest that the Commission has a high demand for
technical information to bolster its output legitimacy.

Input-legitimacy can be defined as ‘the level of public consensus and participation over
policy’ (Coen & Katsaitis, 2013, p. 1105; Schmidt & Wood, 2019, p. 728). In order to achieve
this, the policy process must be inclusive, transparent, and representative of the public's
interests and preferences (Ibid.). To enhance input-legitimacy, political information is required,
as it provides insight into the public consensus on policies (Coen & Katsaitis, 2013, p. 1105).
The European has changed a lot since its founding. Initially, the implications of EU legislation
for the public were limited at the start, resulting in low rates of public opinion and years of
permissive consensus. From 1991 onwards, the responsibilities of the EU expanded, and the
rise of EU contestation grew with it, resulting in a shift from a 'permissive consensus' to a
‘constraining dissensus'. This period saw a greater public awareness of European integration
and contestation of EU policy (Hooghe & Marks, 2009, pp. 5-6). As the EU has become more
politicized, the political choices of the Commission have become inevitable (Van Ballaert,
2015, 2017; Bressanelli et al., 2020; Bunea, 2016; Metz, 2013; Rauh, 2018; Schimmelfennig,
2020; Schimmelfennig et al., 2015). Consequently, the Commission began to rely more heavily
on political information to enhance its input legitimacy.

The existing literature on the implications of consultations on the input- and output-
legitimacy of the Commission is contradictory. Bunea and Thompson (2014, p. 521) argued
that open (public) consultations, particularly those with many participants, benefit the
Commission by resulting in the adoption of laws that align more closely with its policy
position. They justified this by claiming that consultations gave the Commission ‘a claim to be
heard' and increased both its input and output legitimacy. However, this was contradicted by
Labitzke (2012), who argued that consultations often failed to increase input-legitimacy due to
their non-binding nature and the Commission's discretionary power in considering
stakeholders' inputs. Labitzke (2012) notes that while consultations can enrich the
Commission's knowledge base and potentially improve the technical soundness of decisions

(thus enhancing output-legitimacy), they do not empower stakeholders in a way that would
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contribute to input-legitimacy. This is consistent with the findings of Quittkat (2011), who
concluded that online consultations contribute to more informed policymaking by consulting
with a wide range of stakeholders. Regarding input legitimacy, Quittkat (2011) also found that
while online consultations formally offer the opportunity for all interested parties to contribute,
in practice participation is biased towards certain groups, particularly representatives of
business interests. This has led to concerns about the inclusiveness of the process.

Moreover, Coen and Katsaitis (2013, p. 1105) observed that the Commission is unable
to process all the information it has gathered or to exert influence over all contributors.
Consequently, it must make strategic choices regarding the type of legitimacy and information
it requires. This is consistent with their findings, which demonstrate that interest group density
is dependent on the type of policy. Some policy issues necessitate more technical information,
while others require more political expertise. In addition, Van Ballaert (2015, 2017)
demonstrated that the Commission selects consultation formats strategically, based on the
characteristics of the policy in question.

In conclusion, if the Commission uses consultations to gather information to make
sound decisions, there should be no visible patterns in the way they reference to consultation
results in their policy proposals. However, based on the findings from Van Ballaert (2015,
2017) and the key argument of Coen and Katsaitis (2013), I would expect that the Commission
strategically uses the information in gathered from consultations in its policy proposals based
on the characteristics of the policy issue. The aim of this study is to determine if any patterns
can be found and to examine the indicators that may explain these patterns. Based on existing
research on lobbying, a few indicators have been identified which could potentially explain a

specific pattern in referencing.

Issue salience

The issue salience is defined as the amount of attention it receives in the public sphere. While
some issues of low salience may only concern a few specific actors, issues of high salience
instead attract widespread interest from different actors like businesses, NGOs, or civil society
(Kliiver, 2011, p. 488). Research on lobbying indicates that high levels of issue salience are
often associated with a demand for political information, which is necessary to enhance input
legitimacy (Coen & Katsaitis, 2013; Kliiver, 2011; Mahoney, 2007; Princen & Kerremans,
2008; Scharpf, 2009). Moreover, research of Bunea (2018) indicates that if policy issues are
perceived as more salient, the Commission is more likely to consider input gained from civil

society interests. Accordingly, it can be assumed that if policy proposals are more salient, the
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Commission will refer more to political information gained from consultations to show that
there is public consensus about the proposal and thereby claiming input legitimacy. This leads

to the following hypothesis:

H1: If the salience of the policy proposal is high, the Commission will emphasize the

political information gained in consultation to claim input legitimacy.

Complexity of issue

The complexity of a policy issue is defined as the difficulty of analyzing, comprehending, and
resolving the issue (Kliiver, 2011, p. 487). The literature on lobbying indicates that the
complexity of a policy issue is associated with the need for technical information (Diir, 2008,
p. 1217; Diir & De Bié¢vre, 2007). The Commission is understaffed. Moreover, the process of
policymaking is very complex, necessitating a lot of information to make sound legislation.
Therefore, the Commission consults interest groups to compensate for the lack of capacity and
information (Bouwen, 2009, p. 22). Previous research by Van Ballaert (2017) showed that if
complexity of a policy proposal is high, the Commission is more likely to use consultations to
collect and assess technical information. However, Kliiver (2011) argued that if complexity of
a policy is high, the Commission would be more receptive to external experts. Therefore, she
tested whether the complexity of an issue influenced the lobbying success of interest groups.
However, her findings did not yield a statistically significant result. Considering these
conflicting findings, the following hypothesis is formulated to test whether the Commission

emphasizes technical input gained from consultations to claim output legitimacy.

H2a: If the complexity of the policy proposal is high, the Commission will emphasize

the technical information gained in consultation to claim output legitimacy.

Nevertheless, there are instances where the combination of complexity and salience is such that
policy initiatives require a more nuanced approach. Thus, emphasizing technical information
gained from consultations can be a strategy to depoliticize the initiative. Research on
(de)politicization in the EU points out that the Commission employs either depoliticization or
politization strategies to manage highly salient issues (Bressanelli et al., 2020;
Schimmelfennig, 2020; Schimmelfennig et al., 2015, Van Der Veer & Haverland, 2018).
Research by Van Der Veer and Haverland (2018, p. 1406) highlighted the famous ‘whatever it

takes’ approach of Mario Draghi during the financial crisis as an example of how non-elected
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officials justify its actions by framing the complexity of the issue and claiming that there is no
alternative. Consequently, they attempt to depoliticize the issue by claiming that it is more
regulatory in nature and therefore not a matter for politicians. Furthermore, research by
Gormley (1986, p. 605) indicates that bureaucrats thrive when issues are both complex and
highly salient. He observed that “upper-level bureaucrats will be expected to reconcile
competing claims and competing versions of the truth with a solution that is both technically
and politically defensible”. In other words, politicians follow the advice of bureaucrats to
politically shield themselves. Therefore, it can be beneficial for the Commission to frame
certain issues as complex, thereby increasing support of politicians. Given these insights, I
would expect that there if a policy proposal that is both salient and complex, the Commission

will emphasize the technical information gathered from consultations.

H2b: If both complexity and salience of the policy proposal is high, the Commission

will emphasize the technical information gained in consultation.

Parliamentary involvement

Since its inception, the European Parliament has witnessed a significant expansion in its
authority. The Lisbon Treaty has resulted in an increase in the number of policy proposals being
resolved through the co-decision procedures. These are the procedures where the Parliament's
approval is necessary for the adoption of proposals. This resulted in a more balanced
distribution of power between the Council and the Parliament regarding the ordinary legislative
procedure and budgetary procedure as set out in articles 289 and 310 of the Treaty on the
Functioning of the European Union (TFEU) (Commission, 2012). However, not all legislative
proposals require the approval of the Parliament. For the Consultation procedure and the non-
legislative procedure, the parliament advise but only the Council approvement is required for
the proposal to pass (Lehmann, 2009, pp. 44—46).

Diir et al. (2015) found that in areas where the legislative role of Parliament is limited,
the need for political information is reduced. They argued, based on research of Denzau &
Munger (1986, pp. 103-104), that legislators who are electorally accountable are more
receptive to political information. Accordingly, it can be presumed that if the Commission
employs the input of consultations in a strategic manner, they are more likely to cite political
information if the policy falls under the ordinary legislative procedure or budgetary procedure,

thereby claiming input legitimacy. This will result in the following hypothesis.
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H3: If the parliament has legislative powers, the Commission will emphasize the

technical information gained in consultation to claim output legitimacy.

New policies

The newness of policy issues may influence the manner in which the Commission references
consultations. VVan Ballaert (2017, p. 411) argued that if proposals are new, the Commission
must legitimate its policy plans due to the high adjustment costs. Consequently, the
Commission must comprehend the views of different stakeholders to ensure that the proposal
enjoys political support. Furthermore, he discovered that the Commission is more likely to
engage with all interested parties if a proposal is new. Therefore, | would expect that the
Commission emphasizes the political information gathered from consultations if the proposal

concerns a new policy. The following hypotheses was formulated to test this.

H4: If the proposal is concerning a new policy, the Commission will emphasize the

political information gained in consultation to claim input legitimacy.

Data and method:

The dataset that was used to test the hypotheses was specifically created for this research. The
dataset was constructed by first creating an overview of all Commission proposals for
regulations and directives between 1 January 2016 and 31 December 2023. This research is
limited to proposals for regulations and directives, as the Explanatory Memoranda of these
proposals exhibited a high degree of similarity and included a section "Results of ex-post
evaluations, stakeholder consultations and impact assessments," which is essential for the
analysis of the proposal. The overview was created by exporting all Commission proposals
utilizing the ‘Expert search’ function within the Eur-Lex database. After deleting all proposal
for a ‘Decision’ and ‘Recommendation’, a total of 977 proposals were left. However, it should
be noted that the Commission did not utilize an open public consultation for all proposals,
which is a necessary step to test the hypotheses. Consequently, all proposals that did not utilize
an open public consultation were excluded, resulting in a total N of 331 that were included in
the dataset.

The dependent variable is derived from Verdenius (2018), which is a continuous

variable with a range from 0 to 10. The closer the value is to 0, the greater the emphasis is
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placed on the technical information derived from the consultation by the commission.
Conversely, when the value is closer to 10, the Commission places a stronger emphasis on the
political information derived from the consultation. To obtain these values, the sections
‘Stakeholder consultations’ and ‘collection and use of expertise’ of Explanatory Memoranda
of policy proposals were analyzed and automatically coded in Atlas.ti. The Explanatory
Memorandum serves as a comprehensive overview of the policy proposals and should contain
a detailed description of how the results of the consultations were considered in the proposal
(European Commission, 2023, p. 343). Therefore, it is used in this research to derive the values
for the dependent variable, as it offers the clearest insights into how the Commission uses the
input of consultations.

The value of the dependent variable was categorized for each reference in the text as
either indicative of a focus on expertise or support. Following the coding process, the
references were standardized to form a 0 to 10 scale. The calculation entailed dividing 10 by
the total number of references to any of the consultation-related aspects, and then multiplying
this quotient by the number of support references. This approach ensured that both the lowest
and highest possible scale values were possible, while also mitigating the influence of variances

in the length of Explanatory Memoranda on the values outcome.

Y expsup= (10 / total number of references) * number of references related to support

In Atlas.ti, the referrals to consultations in proposals were automatically coded according to
the following criteria: the actors that were consulted, the consultation method and the results
from the consultations. A computer-assisted coding strategy was employed to code the
proposals. There were several factors which led to the decision to implement an automated
approach rather than manual coding of the documents. Firstly, the use of auto-coding ensures
greater consistency and reliability. The application of uniform criteria through auto-coding
ensures that variability and subjectivity are reduced, as they often occur when documents are
manually coded. Secondly, the time required to analyze and code the proposals is reduced by
the use of auto-coding. Thirdly, it is also more reproducible, which facilitates the replication
of the research to verify the results. Finally, the use of automated coding reduces the potential
for human error. Manual coding may introduce personal biases and errors. The application of
objective, predefined rules by auto-coding serves to minimize these issues. However, auto-
coding is not without its own set of challenges. As Kalpokas and Radivojevic (2021, pp. 324—

326) describe it, it is important to remember that these automatic analysis tools are simply
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computer programs searching for words, and this has its inherent limitations. The first
limitation concerns the possibility that words may have multiple definitions. To illustrate, the
term ‘regulation’ may refer to technical information, but it may also be used in the text to refer
to the policy file itself. The second limitation is that when a term does refer to the underlying
concept, it may not be expressed using the specific words that are being searched for. To ensure
the auto-coding was valid, a random sample of 20 cases was drawn and manually coded and
the results were compared to the results of the auto-coding strategy. A coding framework was
developed to systematically analyze the proposals. This framework was based on deductive
and inductive approaches. Firstly, a deductive framework was developed deductively on the
basis of the definitions for output- and input-legitimacy that were found in the literature.

For expertise, the terms that were assigned as indicators for ‘Expertise’ were based on
the following definitions (Coen & Katsaitis, 2013; Kliiver, 2013; Schmidt, 2012). Schmidt
(2013, p. 2) defines output legitimacy within EU-policy as “in terms of the effectiveness of the
EU’s policy outcomes for the people”. Moreover, Kliiver (2013, p. 43) posits that “in order to
produce legislation, the European institutions require expertise provided by external actors”.
Furthermore, Coen and Katsaitis (2013, p. 1106) contribute to this discussion by noting that
business groups tend to provide technical information. In light of these insights, the information
gathered from consultations that focus on the effectiveness of policy proposals as assessed by
businesses, experts, expert groups, and officials was used as indicators for prioritizing
expertise.

For support, the same authors were used to specify the terms that were assigned as
indicators for ‘Support’ (Coen & Katsaitis, 2013; Kliiver, 2013; Schmidt, 2012). Schmidt
(2013, p. 2) defines input legitimacy within the EU as "the EU’s responsiveness to citizen
concerns as a result of participation by the people". Kliiver (2013, p. 43) and Coen & Katsaitis
(2013, p. 1106) both acknowledge a broader spectrum of stakeholders that provide political
information. In addition to the general public, interest groups can also provide valuable
feedback regarding the level of support for a policy. Consequently, indicators that signify a
focus on support include whether the Commission's emphasis is on aspects such as approval,
agreement, and support, or whether input was gathered from interest groups or citizens.

In the process of manually coding the proposals, any terms that were missing and
referred to either ‘Support’ or ‘Expertise’ were inductively added to the framework. Following
the manual coding, the framework was employed to automate the coding of the same sample
of 20 proposals. This was achieved by utilizing the function 'Text Search' in Atlas.ti, which

enabled the identification and coding of sentences containing words that had been assigned as
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indicators. To optimize the coding framework, the auto-coding results were analyzed. Within
this process, some terms were deleted from the framework because sections of text were coded
that did not fit the underlying concept. Conversely, some terms that were missing in the
framework initially were added. To assess whether auto-coding yielded the same results as
manually coding, the results of both coding strategies were compared with SPSS. The
correlation level between the two coding strategies was 0.844 with a sig. of <0.001. This result
demonstrated that the auto-coding strategy yielded comparable outcomes to those achieved
through manual coding.

Six independent variables have been added to the dataset to test the hypotheses. There
are salience, complexity, interaction, parliamentary involvement, newness, and commission.
Firstly, the concept of salience is complex and has led to the development of numerous
indicators for measuring it in previous research (Kliiver, 2011; Rauh, 2018; Van Ballaert, 2015,
2017). Previous research by Verdenius (2018) used the Van Ballaert (2015, 2017) indicator,
which measured salience based on the number of Inter-service Steering Group (ISSG) meetings
of the Commission. Unfortunately, she could not find a statistically significant result.
Subsequently, Verdenius (2018, pp. 21-24) proposed that this indicator may lack reliability and
validity, as some directives were not subjected to an impact assessment. Consequently, these
directives could not be included in the analysis. Therefore, the Kliiver indicator (2011, p. 494),
which measures salience by the number of submissions received in an online consultation, is
used to measure salience. The independent variable salience is a continuous variable, with a
range of 10 to 4,600,000. The data for this indicator is obtained from the ‘Have your say’
website of the Commission, the policy proposal itself, or the impact assessment for the
proposal.

Secondly, the complexity of a policy proposal can be measured in a number of different
ways. Verdenius (2018, p. 23) used the indicator ‘settings’, which was constructed from two
distinct indicators. She used ‘standards’ from Van Ballaert (2015, 2017), and complexity of
policy developed by Kliiver (2013). The ‘Standsards’ indicator measured the density of specific
words related to complexity, whereas the ‘complexity of policy’ indicator measured the density
of preambles of in a policy file. However, research of Verdenius (2018) did not demonstrate
the validity of this indicator as a measure of expertise. Therefore, the number of recitals in the
Commission's proposal will be employed as a measure of complexity. This indicator has been
demonstrated to be an accurate measure of the complexity of EU legislation (Kaeding, 2006;

Kliiver, 2013; Rasmussen & Toshkov, 2010; Thomson & Torenvlied, 2010). This independent
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variable is a continuous variable, with a range of 4 to 287. The data for this variable is retrieved
from the policy proposal itself.

Thirdly, an interaction term between salience and complexity is computed within SPSS
and added to the dataset to quantify whether proposals are both highly salient and highly
complex. This independent variable has a range of 286 to 73,200,000.

Fourthly, a binary variable of Diir et al. (2015, p. 964) was added to the dataset to
account for parliamentary involvement. The value 1 was assigned to issues that were subjected
to the ordinary legislative procedure or the budgetary procedure, while the value 0 was assigned
to the other proposals, where the Parliament does not have legislative powers. The information
needed to assign values to the variables can be extracted from the title of the proposal. A
proposal is subjected to the ordinary legislative procedure if its title includes the phrase 'of the
European Parliament and of the Council'. Proposals where the Parliament does not have
legislative powers are referred to as 'Council directive/regulation'.

Fifthly, newness of policy is measured by using a binary variable. In its policy
proposals, the Commission indicates that the proposal amend existing legislation by adding the
term ‘amending’ to the title of the proposal. For this indicator, the value 1 was assigned to
proposals that are new, and the value 0 was assigned given to proposals that are amending.

Furthermore, one additional control variable is added to the dataset. The period during
which the proposal was tabled by the Commission may influence the value of the independent
variable. With the European Parliamentary elections once every five years, the leading
Commissioners change as well. This change in leadership may influence the way which
information is prioritized in policy proposals. Therefore, a binary variable was added to control

for this variance.

15



Variables Indicators Values Sources
Expertise/ Support | How the commission references to | Continuous (1.58;10.00) | Listed below
consultation in a policy proposal
Expertise References to the effectiveness of policy | Continuous (0;52) Policy proposal
proposals according to businesses,
experts, expert groups, and civil
servants
Support References to values such as approval, | Continuous (1;47) Policy proposal
agreement, and support, or that input
was gathered from interest groups and
citizens.
Salience The number of submissions received | Continuous Have your say
during the online consultation (10;4,600,600) database; policy
proposal;  Impact
Assessments
Complexity The number of recitals in a proposal Continuous (4;287) Policy proposal
Interaction Salience * Complexity Continuous SPSS dataset
(286;73,200,000)
Parliamentary Whether  the  proposal  needed | Ordinary legislative | Title of  Policy
involvement parliamentary support to be adopted. procedure (1); others (0) | proposals
Newness Whether the proposal concern a new | New  proposal  (1); | Title of Policy
policy or rather amends existing | amending proposal (0) proposals
legislation
Commission_period | The Commission period which tabled | Juncker Commission (0) | Policy proposal
this proposal von der Leyen
Commission (1)
Table 1: Operationalization of variables
Method and model:
A multiple regression analysis was conducted to investigate the extent to which the

characteristics of policy issues influence the type of information emphasized by the

Commission in the consultation section of a policy proposal. The objective of this analysis was

to identify whether the nature of policy matters influences the informational priorities reflected

in the Commission's proposals. Six models were run to test the hypotheses. The independent
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variables were added in the following order: newness, parliament, salience, complexity,
interaction (salience*complexity), and the control variable commission period. The results
of the models are displayed in Table 3.

To ensure that the regression model met the necessary assumptions, a series of
diagnostic tests were performed using SPSS. The Durbin-Watson test was employed to check
the independence of the residuals, with values close to 2 indicating the absence of
autocorrelation (Field, 2013, p. 311). The assumption of homoscedasticity was evaluated by
plotting the standardized residuals against the standardized predicted values. This analysis
revealed no discernible patterns (Field, 2013, pp. 348-350). The normality of the residuals was
verified using a histogram and a Q-Q plot of the standardized residuals of the regression,
supplemented by the Kolmogorov-Smirnov and Shapiro-Wilk test, which confirmed that the
residuals were normally distributed (Field, 2013, pp. 184-188). Finally, the presence of
multicollinearity was examined using the Variance Inflation Factor (VIF) and tolerance values,
both of which indicated an acceptable level of multicollinearity (Field, 2013, pp. 324-326). In
conclusion, these diagnostic procedures guaranteed the stability and credibility of the

regression model.

Results

The results of the regression analyses are presented in Table 2. The first model was run with
the variable newness only, and indicated a significant positive coefficient which is in line with
the fourth hypothesis. However, the model itself still explains only 1.3% of the variance. When
adding the other independent variables to the model, the F value decreased. This shows that the
effect found in the first model was not robust and more a spurious relationship. The
insignificant F value of models 2 to 6 indicated that that the overall model was not an optimal
fit for predicting the type of information emphasized by the Commission based on the selected
independent variables. Moreover, the table indicates that the models explain a very limited
amount of variance in the dependent variable (R? ranging from 0.013 to 0.024). The results for

each variable will be presented and discussed in the following section.
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Model 1 Model 2 Model 3 Model 4 Model 5 Model 6

Constant 4.639** (0.107) | 4.537*%* (0.127) | 4.539**%  (0.127) | 4.528**  (0.227) | 4.519*%*  (0.236) | 4.599** (0.246)
Salience 1.710E-7 (0.000) | 1.745E-7 (0.000) | 5.784E-7  (0.000) | 5.58E-7  (0.000)
Complexity 0.001 (0.002) | 0.001 (0.002) | 0.002 (0.003)
Interaction -2.662E-8 (0.000) | -2.58E-8 (0.000)
Parliament 0.115 (0.230) | 0.111 (0.231 | 0.100 (0.236) | 0.104 (0.236) | 0.103 (0.235)
Newness 0.308*  (0.148) | 0.309*  (0.149) | 0.304* 0.149 | 0.297 (0.152) | 0.298* (0.152) | 0.267 (0.154)
Commission_period -0.181 (0.156)
R? 0.013 0.014 0.015 0.015 0.020 0.024

F value 4.297* 2.269 1.631 1.233 1.357 1.356

Table 2: result regression + p < 0.10, * p < 0.05, **p < 0.01
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The findings of this research do not explain the relationship between the European
Commission’s use of consultation inputs and the factors of salience, complexity, parliamentary
involvement, and the newness of policy proposals. Hypothesis H1 was not supported by the
findings, which indicated that the salience of a policy proposal does not significantly influence
whether the Commission emphasizes political over technical information in its consultation
sections. This indicates that the salience of a policy proposal, as measured by the number of
submissions to public consultations, does not alter the type of information highlighted by the
Commission in its policy proposals.

Similarly, hypotheses H2a and H2b, which posit that the complexity of a policy
proposal (as measured by the number of recitals) and the interaction of complexity and salience
would result in an increased emphasis on technical information, were not supported by the data.
The absence of significant coefficients in these models indicates that neither the complexity of
the policy nor its interaction with salience affects the Commission’s referencing patterns. This
is consistent with the hypothesis that the Commission may not necessarily frame issues as
complex in order to gain support from politicians, which is in line with the findings of Kliiver
(2011).

Regarding parliamentary involvement and the newness of policy proposals, the findings
once again appear to contradict expectations. The first model indicated that the variable could
explain some variance within the model. Moreover, there were four instances where newness
exhibited a significant positive coefficient, with a P value of 0.05. However, only the first model
had a significant F value. The other models had an insignificant F value, indicating that the
results of the regression were insignificant. The absence of significant results for these variables
indicates that the Commission does not strategically prioritize political information for policies

requiring parliamentary approval or for new policy initiatives.

Conclusion and discussion

The Commission is not merely a regulatory actor, it is also a political actor. Consequently, it
must be considered a legitimate actor by maintaining both its output and input legitimacy.
Consultations are used by the Commission to enhance both its output and input legitimacy.
Research by Coen and Katsaitis (2013) indicates that the Commission is unable to process all
information and/or exert influence on all actors. Therefore, the Commission strategically
chooses whom to consult based on the needed type of legitimacy. Van Ballaert (2015, 2017)

also looked at consultations and found that the Commission strategically chooses how to
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consult with interested parties based on policy characteristics. Contributing to this line of
research, I wanted to understand what the Commission does with the input they gathered from
consultations in its policy proposals. Therefore, the objective of this article was to investigate
the relationship between the Commission's use of consultation inputs and certain characteristics
of the policy file. It was hypothesized that the Commission would prioritize certain types of
information based on policy characteristics in order to enhance its output or input legitimacy.
To assess this, all Commission proposals for regulations and directives that used an open online
public consultation between January 1, 2016, and December 31, 2023, were coded. For each
proposal, an assessment was conducted to determine whether technical information (output
legitimacy) was emphasized over political information (input legitimacy) or vice versa. This
information was added to a newly created dataset. In addition, all independent variables
containing the values of the policy characteristics were added to the dataset. The dataset was
then quantitatively analyzed to test the hypotheses.

Contrary to the expectations, the data indicates that factors such as salience, complexity,
parliamentary involvement, and the newness of the proposal do not significantly impact the
type of information—political or technical—that the Commission emphasizes in its policy
proposals. The models demonstrate that the F value is insignificant, thereby indicating that they
fail to explain the variance very well. This contributes to the existing literature by indicating
that the Commission’s referencing patterns within the consultation section are not strategically
adjusted to enhance input- or output-legitimacy based on these contextual variables.
Consequently, the indicators and the method of this study require reevaluation.

Firstly, the dependent variable from Verdenius (2018) indicated whether the
Explanatory Memorandum emphasized a certain type of information in the consultation
section. However, the coding strategy employed in this study differed from that of Verdenius
(2018). In this study, the proposals were automatically coded through word searches ensure
consistency, timeliness, efficiency, reproducibility and to minimize human error. A sample of
twenty cases was randomly selected for testing purposes. The results obtained through the
automated coding method were found to be highly correlated with those obtained through
manual coding (84.4%). Therefore, it can be concluded that the values of the dependent
variable

Secondly, the indicator salience was taken from Kliiver (2011, p. 494), which measures
salience by the number of submissions received during the online consultation. Although this
indicator has proven to be a reliable indicator, the coding process did reveal a potential

complication. Some open public consultations were targeted through a campaign of interest
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groups. These groups encouraged people to submit a pre-made message, which resulted in high
of submissions. This could affect the reliability of the indicator because high values can also
be an indicator of the mobilization strength of interest groups rather than the salience of the
policy issue. Nevertheless, it can be argued that even if it is also an indicator of mobilization
strength, it still represents salience. If an issue is not salient, interest groups would also not be
expected to spend resources on campaigning if it is not seen as relevant in the public sphere.
Therefore, the indicator was retained, but the first hypothesis was rejected.

Thirdly, the variable complexity is seen as a reliable indicator for the complexity of a
policy file and did not cause any issues within this study. However, complications did arise
with regard to the interaction term. The range of the variable salience was very large. Which
resulted in inaccurate values for the interaction term, as some proposals that were highly salient
but not highly complex, still exhibited high values for the interaction variable. Therefore, the
hypothesis 2b could not be properly tested. To address this issue, an alternative indicator for
salience with a narrower range could be employed. The indicator proposed by Rauh (2018, p.
354) may be a potential solution to this issue. He employed an indicator that quantified salience
through the prominence of media in the policy process. This would significantly reduce the
range of the variable salience, thereby resolving the issue of inaccurate interaction values.

Finally, a regression analysis was selected as the most appropriate method for analyzing
the data. In the research context, this was the optimal methodology for determining whether
the value of the dependent variable could be explained by the indicators. The analyses did not
identify any patterns in the way the Commission’s references to public consultations.

Despite the absence of any discernible patterns, the study nevertheless contributes to
the existing body of knowledge concerning the consultation regime of the Commission. It
demonstrates that the strategic use of consultations is at least not visible in the way the
Commission uses that information in policy proposal. Further research could investigate why
policy proposals are not used to enhance legitimacy. One potential explanation may be that
other factors are more influential than previously assumed. Further research should aim to
explore alternative explanations through qualitative research to gain a more comprehensive
understanding of the Commission’s use of consultation input in policy proposals. An alternative
explanation may be that patterns can be found when all proposals are not being treated as equal.
The Better Regulation provides rules on how to document the results of consultations. When
analyzing the various policy proposals, it became evident that each Directorate-General (DG)
interpreted this differently, resulting in consultation sections that varied considerably in length

and detail. Some proposals included lengthy sections that provided a comprehensive overview
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of the consultation process and the results of all consultations. In contrast, other proposals were
relatively brief, merely stating that interested parties had been consulted. Moreover, the
vocabulary and writing style differed because they were written by different DGs. This
demonstrated that the guidelines are ineffective in ensuring transparency in the policy-
formulating process, which was one of the primary objectives of the 2001 White Paper on
Governance (Commission of the European Communities, 2001). In this study, all proposals
were treated equally, as the aforementioned guidelines indicated that all DGs would create
similar consultation sections. Given that this is not the case, future research could examine the
differences between DGs to identify potential explanations for the observed variance.
Unfortunately, when splitting the cases in different DGs, the number of cases was insufficient
to run a statistical analysis. Therefore, qualitative research within different DGs is necessary to
gain more knowledge about how consultation sections are written and what their impact is on

the legitimacy of the European Commission.
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Appendix A: Codebook

Indicator: SUPPORT Indicator: EXPERTISE

1. ACTORS 3. ACTORS

1. International IG Independent Experts

2. Interest Group Academia

3. Trade Unions Universities

4. National Civil Society Businesses

5. International Civil Society International Expert Groups
6. Individual Citizens Expert Group

7. Individuals International Civil Servants
8. Citizens National Civil Servants

9. public Industries

10. Stakeholders 4. FA

Compliance
Effect of SQ

11. European parliament
12. Social partner

WoNouhwn—~QooNo s v~
w2

13. Consumer organisation Effective
2. VALUES Framework
1. (Dis)agreement Infringements
2. (Dis)approval Issue
3. Benefits Legal Certainty
4. Call to action Legislation
5. Concern Measure
6. Improvement 10. Monitoring
7. 1In favour of 11. Options
8. Input 12. Penalties
9. Negative 13. Procedure
10. Opinion 14. Regime
11. Positive 15. Regulation
12. Relevance 16. Requirement
13. Request of 17. Restriction
14. Responsibility 18. Rules
15. Subsidiarity 19. Setting
16. Support 20. Study
17. Views 21. System
18. Endorsed 22. Technical
19. Great importance 23. Templates
20. Agreed 24. Literature review
25. Analysed
26. Evidence
27. Regulatory tool
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