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Abstract

The Dutch government continues to deny and downplay the harmful elements of its corporate tax regime, despite increasing contestation of the regime by civil society agents. Government officials routinely stress the envisioned leading role of the Netherlands in standard-setting initiatives, while at the same time the Dutch government engages in tax competition with other jurisdictions. The political behavior of the Dutch government on tax avoidance is Janus-faced. By employing a critical social constructivist framework embedded in critical realism, this thesis examines how and why this contradictory behavior has materialized. Two competing discourses are identified: a dominant competition discourse and a tax justice discourse. A highly interwoven constellation of agents comprised of government officials – primarily the Ministry of Finance – and various financial sector actors present their fractional interests as the volonté générale and  discursively reinforce the dominance of the competition discourse. The state form in the Netherlands reflects a strategic selectivity which privileges the position and interests of financial sector agents. Following the global financial crisis, the social practice in which the two discourses are embedded changed, and discursive contestation by civil society agents – united in a tax justice constellation – intensified. This has led to a gradual shift in the discursive practice of government officials – a shift that ensured the continuation of the dominance of the competition discourse amidst heightening contestation. The Janus-faced political behavior thus resulted from an ongoing discursive struggle.
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[bookmark: h.gjdgxs]Introduction

When in May 2009, President Barack Obama labeled the Netherlands a tax haven in a press briefing, this remark sparked a heated debate in the Netherlands. The Dutch Minister of Finance Wouter Bos was taken aback and stated that the image of the Netherlands that had been conjured up was completely undeserved (NOVA 2009). The Minister further said that every association of the Netherlands with the term tax haven would be rejected (Vanheste and Oberndorff 2013: par. 6). The Embassy of the Netherlands in Washington D.C. immediately contacted the White House in an attempt to limit the reputational damage that had been inflicted (Volkskrant 2009). The following day, the transcript of the press briefing was changed and the countries were no longer listed. 
 	This incident is part of a broader pattern and reflects a Janus-faced politics of the Dutch government on corporate tax avoidance. Government representatives routinely foreground what they perceive to be a leading role of the Netherlands in standard setting initiatives on information exchange and transparency in the European Union (EU) and Organisation for Economic Co-operation and Development (OECD). Following the global financial and economic crisis and rising public deficits, the European Commission, Group of 20 (G20), and OECD put corporate tax avoidance high on their political agenda. Both in the OECD and EU, renewed political efforts are undertaken to counter corporate tax avoidance via the Base Erosion and Profit Shifting Project (BEPS), and Action Plan for Fair and Efficient Corporate Taxation and Anti Tax Avoidance Package, respectively. The Dutch government vocally welcomed and endorsed these initiatives, stressing its leading role and active participation (Wiebes 2014; Wiebes 2015; Husslage 2015). At the same time, the Dutch government goes to great lengths to ensure its corporate tax regime retains maximum competitiveness vis-à-vis the tax regimes of other states. The Netherlands is home to an estimated 14.425 mailbox companies that function as financial conduits and are used in international profit shifting (Kooistra and Reijn 2015; SOMO 2015: 39). Elements of the Dutch corporate tax regime that are considered to be integral for the attractiveness of its fiscal investment climate, such as the extensive tax treaty network, are used by transnational corporations (TNCs) for tax avoidance (McGauran 2013; van Os et al. 2013; Weyzig 2013). Particularly since 2009, NGOs in the Netherlands have repeatedly targeted the role of the Dutch corporate tax regime as a “tax avoidance conduit jurisdiction” (ibid.: 4). Various reports by civil society agents have critiqued the role of the Netherlands as a tax or treaty haven and the effects of the Dutch conduit structure on the tax revenue of developing countries (ActionAid 2015; Berkhout 2013, 2016; van Dijk et al. 2006; McGauran 2013; Tax Justice NL: 2012; Weyzig and van Dijk 2008). When confronted with critique on the harmful effects of the Dutch corporate tax regime, government officials – especially representatives from the Ministry of Finance – steadfastly downplay or outright repudiate this critique. Several State Secretaries for Finance have reacted with disbelief to and rejected descriptions of the Dutch corporate tax regime as having tax or treaty haven characteristics on numerous occasions (NOS 2014a; Tweede Kamer 2006-2007: 30572 nr. 9; Tweede Kamer 2009-2010: 31 369 nr. 8; Tweede Kamer 2010-2011 25 087 nr. A; Tweede Kamer 2011-2012: 25 087 nr. 30). While government actors readily reject critique of the conduit role of its own tax regime, use of tax planning structures by Dutch companies abroad is condemned. When in November 2013, members of the Lower House of the States General debated over the use of tax planning by the Dutch Railways – of which the Dutch government is the sole shareholder – Minister of Finance Jeroen Dijsselbloem called the avoidance structure “socially undesirable” and pressed for its termination (Dijsselbloem 2013: 1). 
Despite animated parliamentary debates, growing political pressure by the European Commission and OECD, and increased mobilization and agenda-setting by civil society agents, the Dutch government stresses that its tax regime is fully in line with OECD standards (McGauran 2013: 8). Its politics on corporate tax avoidance is two-faced. Concerns over the competitiveness of the fiscal investment climate of the Netherlands are considered to be of paramount importance while concerns over the harmful effects of the Dutch corporate tax regime take a backseat. These contradictions lead to the following research question:
How can the Janus-faced politics of the Dutch government on corporate tax avoidance be explained?

 	Much of the research on tax havens, the politics of international tax regulation, and the politics of states has focused on the OECD initiative on harmful tax competition which started in 1998. Several authors have extensively examined this initiative and its subsequent shift towards the reduced aims of transparency and information exchange (Eccleston 2012; Kurdle 2008; Sharman 2006; Webb 2004). Tax regulation initiatives by the OECD and G20 following the global financial crisis have also been the subject of research (Eccleston and Woodward 2014; Johannesen and Zucman 2012; Lesage 2010). Some authors have briefly hinted at the role of power dynamics in the development of the OECD’s regulatory initiatives and its construction of blacklists (Clark et al. 2015: 246; Emmenegger 2014; Sharman 2006, 2009). Palan et al. (2010) have provided a broader, yet detailed examination of the historical development of tax havens and their integral role in the global political economy. Here, the role of “European intermediate havens” such as the Netherlands is examined, albeit relatively briefly (Palan et al. 2010: 11). Rixen (2011) also adopts a broader approach in constructing a historical institutionalist account of the trajectory of international tax governance. Research on the tax regimes and politics on tax avoidance of individual OECD member states is very limited. Emmenegger (2014) focuses on the politics behind banking secrecy in Switzerland, and pressure by the OECD on Switzerland. In examining the practice of blacklisting by the OECD, Sharman (2009) primarily focuses on the OECD secretariat and the targeted tax havens jurisdictions, and only briefly examines the case of tax regime reform in Austria. Some of the research on the OECD initiative against harmful tax competition focuses on changes in US policy (see e.g. Kurdle 2008 and Webb 2004). While the abovementioned literature provides valuable insights into the political dynamics of tax regulation, most of the research lacks a clear theoretical focus. Research is conducted following implicit theoretical understandings – notable exceptions being Rixen (2011) and Sharman (2006, 2009). Moreover, little to no attention is given to how actors jointly constitute ideas on tax avoidance and draw from certain discourses – the discursive dimension of the politics of tax regulation.
	Research on the corporate tax regime of the Netherlands is sparse. The few analyses that exist are non-political science; research has mainly been conducted from the perspective of policy coherence for development, fiscal economy, and tax law (on the latter two, see e.g. Kruithof 2013; Weyzig 2012, 2014). Weyzig and van Dijk (2009) have examined the policy coherence between tax and development policies of the Netherlands. Various NGOs – such as ActionAid, Oxfam Novib, and SOMO (the Centre for Research on Multinational Corporations) – have also focused on policy coherence and the effects of the Dutch corporate tax regime on, among others, the tax revenue of developing countries, human rights, and austerity measures (Berkhout 2013; van Dijk et al. 2006; McGauran et al. 2013; van Os et al. 2013; van Os et al. 2015). Little attention has been given to the politics that underpins the debate over the Dutch corporate tax regime. Research on the discursive frameworks that are employed by agents in the debate and the role of power relations between different sets of agents is lacking.	
 	As briefly indicated above, Sharman (2006, 2009) does utilize an explicit theoretical framework in examining the OECD campaign against non-member tax haven jurisdictions. In drawing from social constructivism, Sharman outlines and discusses the rhetorical contest between the OECD and targeted tax haven jurisdictions, emphasizes the intersubjective constitution of reputation, and views blacklisting as a declarative speech act. Sharman engages in a bridge building attempt between rationalism and constructivism; constructivist concepts are combined with a rationalist conception of interest formation based on material factors and self-interest (ibid.). By engaging in this bridge-building project, several ontological and epistemological contradictions arise; for example, an individualist and social ontology are used in the same theoretical framework. A limitation of this explanatory account is that it remains unclear why certain discursive representations become dominant and others do not. 
 	Social constructivists tend to privilege ideational over material factors and predominantly view the relation between the two elements as one-way (Joseph 2007: 353). A constructivist framework can examine and describe how various discursive representations relate to each other and some become widespread, but fails to analyze and explain why certain representations are empowered and others are marginalized (Bieler and Morton 2008: 104). Several authors have argued that critical realism is compatible with social constructivism and can serve to critique the latter’s conception of the interplay between the material and ideational, as well as its view of causality (Adler 2012: 117; Alvesson and Sköldberg 2010: 39; Fiaz 2014; Kurki 2007: 368). Based on this critical realist critique, some scholars have engaged in empirical analysis using an International Relations (IR) constructivist framework embedded in critical realism, but such attempts are few in number (see e.g. Fiaz 2014). 
[bookmark: h.30j0zll] 	This thesis aims to fill in the gaps in the literature by providing a theoretically-informed account of the Janus-faced politics of the Dutch government – an individual OECD member state – on tax avoidance. A critical social constructivist framework that is grounded in critical realism is employed to pursue the research question. Critical realism’s stratified ontology allows for an improved conceptualization of the relation between the material and ideational in viewing it as dialectic. This is achieved by grounding agents (or constellations of agents) in their material structures – thereby partly addressing the “deficits of discourse” of social constructivism (Bieler and Morton 2008). The theoretical framework can thus examine the role of material factors and power relations in relation to contrasting discourses – a dynamic that is often overlooked by constructivist scholars. The application of a critical social constructivist framework embedded in critical realism, and insights gained through this application – without engaging in theory juxtaposition (arguments for not doing so are given in chapter 2) – constitute the scientific relevance of this thesis. Two competing discourses are identified which agents draw from. These discourses are discerned, described, and analyzed by drawing from a wide range of sources which include transcripts of parliamentary debates and meetings of Parliamentary committees, press releases by various actors, as well as newspaper and opinion articles. Semi-structured interviews with individuals involved in the discursive struggle over the Dutch corporate tax regime are used to supplement this data.
 	While the legality of tax avoidance is still much disputed, the general public increasingly finds aggressive tax planning to be morally objectionable (see e.g. Hoekstra 2015; Oxfam 2015b). Issues of tax fairness have become more salient in the context of rising public deficits. Developing countries are hit hard by the ramifications of tax avoidance by TNCs. Corporate tax avoidance severely hampers states in meeting sustainable development goals. In its 2015 World Investment Report, the United Nations Conference on Trade and Development (UNCTAD) estimates that developing countries lose $100 billion in annual tax revenue due to tax avoidance practices (UNCTAD 2015: 200). The Dutch corporate tax regime plays a significant role in facilitating tax avoidance. Estimates suggest that low and low-middle income countries lose € 771 million in annual tax revenue on dividend and interest due to lowered withholding tax rates in double tax treaties with the Netherlands (McGauran 2013: 27).[footnoteRef:1] Corporate tax revenue loss is also considerable in the ‘Western world’. The European Parliamentary Research Service estimates losses between € 160-190 billion that are due to tax avoidance in the European Union (EU) (Dover et al. 2015: 7). The European Commission even suggests a loss of € 1 trillion (European Commission n.d.). The far-reaching economic and human impact of tax avoidance, and the role played by the Dutch corporate tax regime in facilitating this practice constitute the societal relevance of this research.
 	This thesis will be structured as follows: chapter 1 will outline the critique of social constructivism on ‘mainstream’ IR theories, describe the shared ontological ground of the various constructivisms, embed social constructivism in critical realism, and introduce critical discourse analysis. In chapter 2, the bridge building endeavors of conventional constructivists will be outlined and critiqued from the perspective of consistent constructivism and critical realism. This chapter will also give an overview of the methods and data that are used, and provide an operationalization of key concepts. The subsequent chapter outlines the explanandum in greater detail, followed by a discourse analysis which reconstructs the dominant (hegemonic) discourse and competing discourse. The section also focuses on underlying material and social structures affecting the discourses, and analyzes discursive contestation over time by different sets of agents. Through this analysis, the Janus-faced politics of the Dutch government is explained. The final section will recapitulate the most important findings of this thesis, address some limitations of the theoretical framework and empirical analysis, as well as suggest possible avenues for further research.
 [1:  This estimate is based on a selection of 36 countries for which Dutch FDI stock data was available (McGauran 2013: 27). It is likely that considerably more countries are affected.] 




Chapter 1: Theory 

This chapter outlines the theoretical framework for the empirical analysis that is carried out in chapter 3. First, a brief overview of the advent of social constructivism in International Relations (IR) will be given. Second, social constructivism’s critique of ‘mainstream’ IR will be discussed on the basis of the former’s shared social ontological ground. Next, social constructivism will be grounded in critical realism – thereby addressing some of its shortcomings. Following the introduction of critical realism, the fundaments of critical discourse analysis and its central concepts will be outlined. Lastly, the research question of this thesis will be examined in light of the critical social constructivist framework.

1.1 The rise of social constructivism in International Relations

Social constructivism is not confined to the discipline of IR and a far cry from a coherent theoretical position. It has been varyingly described as a broad and multi-faceted (critical) perspective, a sociological theory, a theory of knowledge, a theory of reality, and as an analytical orientation (Alvesson and Sköldberg 2010: 23, 34; Checkel 2006). Social constructivism is not a theory of politics; rather, it can be viewed as a meta-theoretical framework of analysis (Finnemore and Sikkink 2001: 393; Guzzini 2000: 163). As such, it operates on a different level of abstraction than ‘mainstream’ IR theories such as neoliberal institutionalism or neorealism (Finnemore and Sikkink 2001: 393). The roots of constructivism as encountered in IR can be located in the sociology of Emile Durkheim and Max Weber, both of which in different ways emphasized shared ideational ties between individuals (Ruggie 1998: 861). The development of social constructivism in IR is closely linked to the so-called fourth (great) debate of the discipline, which emerged in the mid-1980s (Adler 2012: 118).[footnoteRef:2] During this period, ‘mainstream’ IR theories – neorealism and neoliberal institutionalism – were increasingly critiqued from a meta-theoretical perspective and the then dominant materialist and positivist views on scientific method in IR were rejected (Aalberts and van Munster 2008: 723; Adler 2012: 118; Lapid 1989: 237). From a more critical perspective, the role of mainstream theories in the reification of dominant power structures was also questioned and critiqued (Fierke 2010: 188). Structures and organizations were no longer considered neutral, but as a reflection of power relations which were linked to certain interests and discourses. Even the language of causation was critiqued as its use could legitimize particular interpretations and bodies of knowledge – thereby empowering some, while marginalizing others (Kurki 2007: 370). Accounts of the debate differ on what is perceived to be the core contestation; there are several different ‘stories’ (Lake 2013: 570). The fourth debate has been characterized in several ways as one between explaining and understanding, positivism and post-positivism, and rationalism and reflectivism (Kurki and Wight 2010: 20).[footnoteRef:3] The characterization of rationalism versus reflectivism, which subsumes the former two characterizations, is often credited to Robert Keohane, who took a skeptical stance towards the advent of reflectivist approaches in his 1988 presidential address to the International Studies Association (Dunne et al. 2013: 14). Rationalism includes theories such as neoliberal institutionalism and neorealism which draw from rational choice approaches and microeconomic theory (Reus-Smit 2009: 192). Rationalism assumes that actors pursue their self-interest and determine their interests by cost/benefit calculations; it is often linked to materialism (Christiansen et al. 1999: 531). Reflectivism, in contract, contains a diverse set of theoretical approaches such as critical theory, consistent constructivism, and post-structuralism. It is often defined on the basis of its critique of mainstream rationalist IR (Aalberts and van Munster 2008: 726; Christiansen et al. 1999: 532). Despite being commonly used, the reflectivist label is problematic because it encompasses a wide range of approaches. The juxtaposition with rationalism further implies that reflectivist analyses are not rational (Kurki 2008: 124).  [2:  Some authors do not distinguish between the interparadigm debate and the rationalist-reflectivist debate on science in IR which followed it, thus calling this the third debate (Kurki and Wight 2010: 20). ]  [3:  It should be noted that the characterization of developments in IR in terms of great debates and the usefulness of the debates for disciplinary development is disputed (Kurki and Wight 2010: 26; Schmidt 2012). By employing the analytical framework of great debates to outline historical developments in IR, an overly stylized representation is given. This framework overlooks other contested issues and narratives in the field, arguably has a Western bias, and makes the discipline of IR seem more coherent than it might be (Lake 2013: 571; Schmidt 2012: 16).] 

 	In the context of the fourth debate, social constructivists questioned and critiqued several assumptions of the dominant theories of neoliberal institutionalism and neorealism. Constructivists argued that rationalists overly focus on the influence of material factors and structural constraints (Fierke 2010: 189; Joseph 2007: 359). In contrast, constructivists focus on instances of change, the possibility of agency, sociality, and processes of interaction in the social construction of reality (Fierke 2010: 189). One momentous point in time which came to exemplify these marked contrasts was the end of the Cold War. The sudden end of the Cold War surprised many IR theorists and signaled a turning point for constructivism in IR – cementing its standing in the discipline. Following the collapse of the Soviet Union, cracks began to appear in the dominance of ‘mainstream’ IR theories in the discipline (Price and Reus-Smit 1998: 265). Constructivists critiqued ‘mainstream’ IR scholars for not recognizing the possibility that change could happen in the Cold War setting – not for being unable to predict the structural change that had taken place (Guzzini 2000: 155; Lake 2013: 571). Social constructivists offered an alternative view of the end of the Cold War by emphasizing the possibility of change and the social aspects of international interactions (Fierke 2010: 188-9). This alternative view stressed how material and ideational factors could jointly lead to different possible outcomes (ibid.). 

1.2 Critique of the ‘mainstream’ via a shared social ontology

Various authors have endeavored to formulate what constitute the core tenets or overarching characteristics of a constructivist approach (Adler 1997, 2012; Checkel 1998; Hopf 1998). Guzzini (2000: 160) has attempted to capture the perceived shared “essence” or common ground of constructivism as being, ontologically, about the social construction of reality. Ontology is concerned with what social life is made of, the nature of being, the existence of reality, and what relations exist between elements in this reality (Fearon and Wendt 2002: 52; Fierke 2010: 190). Several key ontological elements of a social constructivist approach can be discerned. These are the social construction of reality, the dynamic of mutual constitution, and the logic of appropriateness. This constructivist ontological common ground forms a basis from which constructivists have critiqued several assumptions of rationalist approaches. The following section will outline the constructivist critique of rationalism’s assumptions – thereby establishing constructivism’s social ontology.

1.2.1 The social construction of reality

Rationalism adheres to an individualist or atomistic ontology, which takes individuals to be the basic units of reality and reality to be reducible to individual parts (Fierke 2010: 190). Constructivists questioned the “ontological primacy of individuals or individual-like actors” in rationalist approaches as this does not take into account relational aspects of social reality such as the importance of intersubjective understandings (Kurki 2008: 130). Constructivists critiqued rationalists for not endogenizing identity construction and interest formation; rationalists assumed the identity and interests of actors to be given a priori (Ruggie 1998: 862). This assumption leads to problematic distortions of actors and social reality as it effectively removes actors from the social context in which they are embedded (ibid.: 864). The absence of ideational factors in rationalist IR accounts has also been subject to fierce constructivist critique. Constructivists argued that beliefs and ideas in the ontology of rationalist IR are approached in an instrumental manner and wrongly taken to be held individually (Ruggie 1998: 855, 869). This means that ideas and norms are analyzed as variables which might have a causal effect on the behavior of actors. As an influential neorealist work, Waltz’s (1979) Theory of International Politics has been frequently critiqued for the atomistic assumption that states are the basic units in international politics and for its materialist conception of structure as being composed of the relations between units (Fearon and Wendt 2002: 59; Joseph 2007: 347). The state-centrism of neoliberal institutionalist and neorealist approaches more generally has also been extensively questioned by some constructivists (Fierke 2010: 190).[footnoteRef:4] Current state forms and the institution of state sovereignty exist because states are collectively regarded to have a monopoly on sovereign rights. By assuming states to be the central actors in global politics, their taken-for-granted role is reinforced and a common sense understanding is put forward: “the state becomes reified, and its centrality to how the discipline sees the world becomes tautological” (Smith 2004: 505). Rationalist scholars thus partake in the (discursive) reconstitution of a shared, but historically contingent, conception of the state. 	 [4:  Similar critique has been voiced by critical theorists and post-structuralists (Campbell 2010: 226; Joseph 2007: 348). For instance, Ashley (1989), has argued that the prevailing notion of sovereignty is reproduced via the discursive framework of International Relations, thereby reinforcing certain dichotomies such as inside/outside, and domestic/international (Kurki 2008: 127). Interestingly, Wendt (1999) has also been critiqued from this point of view for focusing on states and bracketing “the domestic sources of state identity” (Adler 2012: 133).] 

 	In contrast to rationalism’s atomistic ontology, constructivism is based on a social ontology that emphasizes the social and relational construction of reality. Intersubjectivity is central to constructivism’s social ontology; it is via interactions between agents that shared meanings are created that affect future interactions. Individuals are inseparable from their social context. In stressing the importance of intersubjectivity, constructivists endeavor to go beyond “explaining variation within a fixed setting” (Christiansen et al. 1999: 528). Constructivists stress that social constructions are not fixed but subject to change, however gradual this change might be. Constructivism thus sees the world as “becoming rather than being” (Adler 2012: 113, emphasis in original). Moreover, shared meanings cannot be reduced to the level of the individual. On the contrary, shared meanings can last beyond the lives of individuals through being embedded in social practices and gaining structural attributes (Adler 1997: 327). The differences between an individualist and social ontology are noticeable in the diverging views of the concept of reputation both ontologies lead to. Constructivists view reputation as being relational, intersubjectively constituted through social facts, and “based on a wide range of feelings, associations, and social cues” (Sharman 2007: 21). This view differs markedly from rationalist conceptions of reputation as an objective record of the past behavior of an actor (ibid.). 
 	Constructivism’s social ontology foregrounds the constitution of social facts which only exist due to human agreement (Adler 1997: 323). Social facts emerge when collective meaning is assigned to objects in the material reality, which exists independently from intersubjective interpretations of it (Adler 2012: 117). Searle (1995) distinguishes between institutional and brute social facts. Brute facts exist independently from language or human institutions in the material realm (Searle 1995: 27). Institutional facts, in contrast, are collectively shared and cannot exist outside of human institutions such as language (ibid.). A frequently employed example of an institutional fact is money. The value and meaning of money are established through social interactions; money is collectively regarded as a legitimate means of exchange. Without human agreement on its value, it would just be a brute fact. Many institutional facts are created by so-called “performative utterances” – declarative speech acts which bring about a change in the world solely by being performed (Searle 1995: 34). Speech acts are instances of use of language as social action. Beyond being merely descriptive and a passive reflection of reality, linguistic representations and speech acts can bring about change and shape social reality (Jorgensen and Phillips 2002: 9). 


1.2.2 Mutual constitution

Constructivists have avoided, delimited, and marginalized causal descriptions or causal theorizing in favor of “non-causal” or “constitutive” terminology (Kurki 2008: 136). Constructivists emphasize constitution – a mutual dynamic – rather than one-directional causation as part of their social ontology. Ideas, norms, and discourses are regarded to constitute social meanings rather than cause them. Understood in this way, constitutive analysis is a distinct form of inquiry which examines the social, normative or discursive constitution of political phenomena (Kurki 2008: 3). Constructivists conceptualize the relation between agents and structure as relational. Structure and agency are mutually constituted – meaning that interactions between the two elements cannot be reduced to separate factors (Checkel 1998: 326; Hay 2002: 127). This view of the relation between agency and structure differs from that of rationalism which views structure as posing relatively rigid constraints on the behavior of actors (Hopf 1998: 172). Wendt (1999: 249) has presented an alternative to the materialist view of structure as primarily posing constraints in arguing that anarchy is an “empty vessel” which can have multiple logics; structure is predominantly viewed in social terms here. Different cultures of anarchy – be they Hobbesian, Lockean, or Kantian – can be sustained and reproduced through social interactions between actors (Wendt 1999). Change is possible as the emergence of new shared ideas or intersubjective practices affect the social structures in which actors are embedded.

[bookmark: h.3znysh7][bookmark: h.2et92p0]1.2.3 The logic of appropriateness

Rationalist approaches assume that actors are guided by a logic of consequences and view human action as being driven by egoistic value-maximizing behavior. Actors are assumed to pursue their material self-interest and make decisions based on cost/benefit calculations. Interests and preferences remain relatively fixed during interactions. This approach fails to take into account how ideas might have wider constitutive effects on actors and social reality (Bieler and Morton 2008: 104). Contra the logic of consequences, constructivists assume that actors are guided by a logic of appropriateness in social action and focus on the constitutive impact of social facts besides their regulative effects (Wiener 2003: 261). Constructivists argue that the impact of norms and perceptions of what constitutes legitimate behavior can guide and shape the behavior of agents. Fierke (2010: 190) has aptly explained this logic of appropriateness as follows: “what is rational is a function of legitimacy, defined by shared values and norms within institutions or other social structures rather than purely individual states.” Acting appropriately in a given situation is context-dependent and based on tacitly shared conceptions of what is “true, reasonable, natural, right, and good” (Marsh and Olson 2004: 4). Certain actions are thus undertaken by actors because these are perceived as legitimate or regarded as the right thing to do. This means that norms do not merely constrain actors in their behavior (as a cost or benefit) – they can also have a constitutive impact on the identity and interests of an actor (Checkel 1998: 326). When deeply internalized, norms can even regulate behavior unconsciously. As a distinct logic of social action, actors also endeavor to persuade others of the legitimacy of their views and interest through argumentation. Actors often put forward arguments and appeal to prevalent norms in a truth-seeking discourse in which various contrasting claims are challenged (Risse 2000: 2). 

[bookmark: h.tyjcwt]1.3 Bringing in the material through critical realism’s stratified ontology
	
Despite the shared constructivist social ontology, a plethora of different constructivist approaches exist. A variety of labels such as critical or consistent constructivism and conventional constructivism; and modernist, linguistic, and radical constructivism are used to identity contrasting strands of constructivism (Adler 2012; Checkel 1998; Fierke 2010; Reus-Smith 2009). The various constructivisms differ, among others, in how the relation between ideational and material factors is theoretically conceptualized and how these factors are incorporated into explanatory accounts. Most constructivists take the material realm to exist independently from intersubjective interpretations (Adler 2012: 117; Adler 1997: 323; Wight 2006: 268). While, in principle, social constructivism allows for the inclusion of material factors, analyses tend to focus on and foreground ideational factors – thereby downplaying or failing to consider the influence and explanatory role of material factors (Fiaz 2014: 494). Structural constraints are predominantly ideational in constructivist accounts. Additionally, the effects of material factors are often taken to be mediated by ideas that give meaning to these factors (Fearon and Wendt 2002: 57). The interaction between material and discursive or ideational factors remains ambiguous (ibid.). Wendt’s (1999) Social Theory of International Politics exemplifies this ambiguity (Joseph 2000: 352-4; Smith 2000, 153-6). In discussing critical realism, Wendt (1999: 110) emphasizes that he views reality to exist independently from ideational factors. In contrast, when outlining his ontological stance, Wendt (1999: 90) argues that he regards social life to be “ideas all the way down (or almost anyway)”. Instead of focusing on the interaction between or mutual constitution of material and ideational factors, the “desires, motivations and cognitions” of agents are primarily taken to explain political phenomena (Hay 2002: 208). As a result of constructivism’s emphasis on ideational factors, the mutual constitutive dynamic between the ideational and material tends to become a one-way relation (Joseph 2007: 353). 
 	A range of constructivists scholars have engaged with critical realism as a philosophy of science and ontology, and endeavored to address the deficits of constructivism (Elder-Vass 2012; Fiaz 2014; Joseph and Roberts 2003; Wendt 1999).[footnoteRef:5] Critical realism is a position within the philosophy of science and social science that was pioneered by Roy Bhaskar in the 1970s (Bhaskar 1978, 1979). It is not a theory of politics. Critical realism is an ontology that poses that reality consists of three domains: the real, the actual and the empirical (Alvesson and Sköldberg 2010: 40; Marsh 2009: 685; Sayer 2000). In distinguishing between these three domains, it follows a stratified or depth ontology, considering social reality to be deeply structured. The domain of the real includes underlying generative mechanisms, deep structures, and powers that produce various events (Sayer 2000: 11). The underlying mechanisms in the real provide “the conditions of possibility” for events and phenomena that are perceived in the empirical realm (Patomäki and Wight 2000: 223). Mechanisms or structures in the real domain, intransitive objects, exist regardless of whether these are observable empirical objects or whether people have a comprehensive understanding of them (ibid.; Joseph 2006: 29). Both material and discursive processes or mechanisms in the real domain are given an ontological status and have causal effects when these affect social reality (Fiaz 2014: 497; Joseph 2007: 351). The actual domain relates to what happens when the structures and powers of the real are activated – it too exists independently from researchers or observers. The empirical refers to what actors (can) observe – this is the realm of experience. Knowledge of the real and actual is contingent and the existence of the real is not dependent on it being observable (Sayer 2000: 12). The implication of this conception of reality as being composed of domains is that there exists a world independent of people’s ideas, descriptions, and knowledge of it (Alvesson and Sköldberg 2010: 41; Sayer 2000: 10). 
 	From a critical realist perspective, material and ideational factors should be viewed as part of an integral interconnected system  – yet still different dimensions that cannot be reduced to one another (Patomäki and Wight 2000: 235). Critical realism sees the relationship between structure and agency, and the material and ideational as dialectical: all elements are regarded to be ontologically separate and as having independent causal powers (Marsh 2009: 686-7). The material and ideational structures that underlie power relations, and the agents which constitute these power relations can all have causal powers; examining the interactions between these elements can lead to an improved understanding of certain political phenomena (Wigger and Horn: 2016, forthcoming) . Material structures in the realm of the real, such as economic processes, can constrain or facilitate the effectiveness of a certain discourse; ‘real’ economic processes have causal powers (Marsh 2009: 686, 695). Joseph (2007: 353) aptly explains this as follows: 

 	“Social construction might make certain meanings possible, but material conditions 
 	make social construction possible. While social construction is irreducible to material 
 	conditions and it has its own powers and dynamics, this should not stop us from 
 	realizing the way that these conditions both enable and constrain it.” 

The effects of discourses on political and economic dynamics are inseparable from the material domain; social constructions or discursive representations need to correspond with material factors to a certain extent, albeit not in a deterministic manner. 
 	Based on its stratified ontology, critical realism provided a ground for critiquing and assessing social constructivism’s ontological views (Alvesson and Sköldberg 2010: 39; Joseph 2007: 346). Adopting critical realism’s stratified ontology enables social constructivists to provide a more explicit conceptualization of the dialectic between the material and discursive factors (Fiaz 2014: 497). Critical realism’s depth ontology allows for a distinction between the workings of discourse on the empirical level, and the underlying mechanisms and conditions which enable or constrain the emergence of a specific discourse in relation to others (ibid.). Taking into account the role of material factors enables the positioning of various agents and their actions in material structures. Embedding constructivism in critical realism thus addresses the critique of the “deficits of discourse” in social constructivism by examining “how particular material institutional forms condition and circumscribe discursive power relations in a determinate historical conjuncture.” (Bieler and Morton 2008: 108) This theoretical embedding also allows for an improved conceptualization of agency: there is room for agency within the constraining and enabling effects of underlying social and material structures. The positioning leads to a form of constructivism which Marsh (2009) labels thin constructivism – an approach which considers the relation between the material and ideational as dialectical, each of which having independent causal power. Critical realism also entails a distinct view on causality which provides a ground to critique constructivism’s conception of mutual constitution.  [5:  While Elder-Vass (2012) mainly conducts research in economic sociology, The Reality of Social Construction has made important strides in linking social constructionism (more broadly conceived) to critical realism. Joseph and Roberts (2003) embed critical discourse analysis in critical realism. ] 


1.3.1 Mutual constitution as a distinct form of causality

Constructivism’s conception of mutual constitution as being distinct from and not comparable to causation is problematic as it reinforces the constructed dichotomy between causal and non-causal explanations which characterizes much of IR (Kurki 2008).[footnoteRef:6] This focus on constitution also tends to lead to a theoretical prioritization of the effects of discursive factors over other factors such as material structures (ibid.: 137). Thin constructivists seek to address this problematic privileging. Conceptions of causality that are prevalent among many reflectivists are based on Humeanism. The dominant Humean approach to causality, adopted by many positivists, revolves around observable regularities that operate in a mechanistic manner. It considers causes to have a push or pull effect. When reflectivists reject causal analysis, this rejection is made on the basis of implicitly shared Humean assumptions regarding causation – so-called “inadvertent Humeanism” (ibid.: 124-5, 136). Following from this narrow conception of causation, constitutive theorizing is assumed to be incommensurable with causal theorizing when analyzing phenomena in the social world (ibid.: 137).
 	When grounded in critical realism, the dynamic of mutual constitution can be viewed as a particular type of causation. Norms, discourses, and social structures are all taken to be social causes (Kurki 2007: 364). Claims about the constitution of social reality involve causal claims as ideational or discursive factors can have constraining or enabling effects (Kurki 2008: 297). Similar to many post-positivist approaches, critical realism rejects mono-causal and mechanistic explanations of political phenomena (ibid.: 368). Instead, critical realism assumes that “causes always exist in open systems where multiple causal forces interact and counteract in complex ways and where individual causes cannot be isolated” (ibid.: 365). Different kinds of causes – for instance, material, ideational, structural or agential – can have different effects such as posing constraints or enabling action (ibid.: 366). 
 	Having outlined social constructivism’s common ontological ground and embedded constructivism in critical realism, the following section will move down a level of abstraction and introduce critical discourse analysis (CDA), as well as the central concepts that form part of the theoretical framework. CDA will also be positioned in relation to critical realism’s stratified ontology – thereby establishing an improved understanding of the relation between discursive and non-discursive elements.  [6:  Critical realism’s view on causality is not unchallenged. Post-positivist have critiqued critical realism’s focus on the principle of causation and the ontological status of causal structures (see Kurki 2007: 370).] 


1.4 Critical Discourse Analysis

There exist a variety of theoretical approaches to the study of discourse, including  post-structuralist and critical variants. For these diverse approaches, discursive practice is regarded as an integral element in the constitution of social reality that can reinforce or change social patterns. Discourses are “structured sets of ideas” which “provide a cognitive filter, frame or conceptual lens or paradigm through which social, political and economic developments might be ordered and rendered intelligible” (Hay and Rosamond 2002: 151). Discourse analysis goes beyond analyzing the use of language by agents in social interactions. Most forms of discourse analysis aim to uncover patterns across statements made by agents in order to examine what the (social) consequences of different discursive representations of the real are (Jorgensen and Phillips 2002: 21, 62). What these approaches share is a concern with how discursive representations serve to mediate social and cultural changes, and how these representations situate agents in power relations (Joseph and Roberts 2002: 4). Despite these commonalities, the various approaches differ in the degree in which discourse is taken to construct social reality (ibid.). 
 	Critical discourse analysis (CDA) is one such approach that examines “the relations between discourse, power, dominance, social inequality and the position of the discourse analyst in such social relationships.” (Van Dijk 1993: 283) This thesis mainly draws from Fairclough’s (1992, 2010) CDA framework, which focuses on the role of discursive practice in the construction of specific representations of reality, and how discursive representations contribute to the creation, reproduction, and transformation of unequal power relations among social groups (Jorgensen and Phillips 2002: 63). Historical materialists have critiqued poststructuralist approaches to discourse analysis for solely focusing on the role of discourse in providing “criteria of intelligibility that establish the conditions of possibility for social being” (Campbell 1998, as cited in de Goede 2001: 152). By overly focusing on the constitutive power of discourse in social power relations, extra-discursive elements such as material and social structures are neglected. As a result, the agency and structural powers that underlie discourses are not examined; why questions – why, for example, a discursive shift has taken place or why a discourse became dominant – are not addressed (Bieler and Morton 2008: 112). In contrast to the relativism of poststructuralist variants of discourse analysis – such as the one put forward by Laclau and Mouffe (1985) – CDA maintains a distinction between discursive and non-discursive elements or structures. CDA does not take discourse to be fully constitutive of the social world; rather, it views discourse to be in a dialectal relationship with material structures and other elements of social practice (Fairclough 2012: 9-10; Jorgensen and Phillips 2002: 19). This distinction reflects critical realism’s focus on dialectic relations. Critical realism’s depth ontology and distinction between transitive knowledge and intransitive objects help to clarify the distinction between the discursive and non-discursive. While transitive knowledge is, among others, located in discourses and subject to social constitution, intransitive objects exist outside of and independently from discourses. By situating discourse in the structured nature of social reality, CDA moves away from the relativism of some poststructuralist and constructivist approaches to discourse (Joseph and Roberts 2004: 1-2). CDA regards discourse as a form of social action which constitutes the social world, and as being constituted by other historically and culturally situated social or material elements (Jorgensen and Phillips 2002: 61-2). Non-discursive elements that can affect discourses include institutional and economic conditions. Changing relations of production, for instance, the effects of a shift from industrial capital to financialized capital, can act as a material structure that enables certain discursive representations by empowering financial capital fractions – thereby reproducing or transforming existing social orders. The constitutive effects of discourse are taken to be threefold; representations affect social identities, social relations, and systems of knowledge and meaning – the ideational dimension (ibid.: 67).
1.4.1 The three domains of critical discourse analysis

CDA focuses on three levels or dimensions, namely, 1) the level of the text, the linguistic features of a text or speech; 2) the discursive practice, the process or context in which a text is constituted and consumed; and 3) the social practice, the social and historical context in which discourses are embedded (Jorgensen and Phillips 2002: 68). Discursive practice refers to how agents draw from prevalent uses of language and patterns of meaning in a certain setting when constructing discursive representations. The discursive practice mediates the relation between a text and the social practice in which the text is received. Agents do not merely passively draw from discourses that exist ‘out there’. Rather, agents can strategically draw from and engage with discourses in order to legitimize policies and attempt to grant discursive constructions a taken-for-granted status (Hay and Rosamond 2002: 6). It is here where room for agency exists amidst the constraining and enabling effects of deeper material and social structures, historical circumstances, and existing power relations. Agents can draw from elements in other discourses to articulate new patterns of meaning – thereby changing a discourse. Conversely, discursive elements can be articulated to reinforce the status quo and maintain a configuration of unequal power relations. Such discursive linkages are instances of interdiscursivity or intertextuality (Jones 2003: 45). Discursive contestation between (constellations of) agents often revolves around linguistic elements or signs that are open to various interpretations or “ascriptions of meaning” (ibid.: 28).[footnoteRef:7] Various discourses aim to give meaning to such signs, so-called floating signifiers, in different ways (ibid.). For instance, agents make use of modalities in order to grant discursive representations an authoritative status. Modality refers to the manner in which an agent presents elements in a speech or statement. Certain utterances can be represented as objective facts. The use of objective modalities acts as a reflection and reinforcement of an agents’ authoritative position (ibid.: 84). Discursive depoliticisation is another instance of discursive practice. As a strategy, depoliticisation is “the process of placing at one remove the political character of decision-making”, thus creating the appearance of a technocratic form of governance (Burnham 2001: 128-9). Depoliticisation involves a denial of the political contingency of certain topics (Flinders and Wood 2014: 135). It does not mean that politics is entirely absent from social and economic spheres (Burnham 2002: 136, as cited in Foster et al. 2014: 230). To the contrary, such supposedly technocratic decisions are decidedly political and ought to be debatable (Fawcett and Marsh 2014: 172). When used successfully, depoliticisation can bring about an image that responsibility for and control over policies has been transferred to allegedly apolitical bodies in a reinforcement of a government’s commitment to certain objectives (Burnham 2001: 137; Burnham 2014: 195). Depoliticisation of certain policy areas can be achieved via the use of language and ideas – discursive depoliticisation. Discursive depoliticisation legitimizes certain ideas and makes them appear less contingent; debate over an issue becomes increasingly technocratic (Fawcett and Marsh 2014: 173; Flinders and Wood 2014: 161). This creates a discursive environment in which a certain common sense understanding and solution are put forward, while other views are marginalized or excluded (Fawcett and Marsh 2014: 173). [7:  While the concept of floating signifiers is generally associated with poststructuralist approaches to discourse analysis, it is also applicable to CDA and aids in the understanding of discursive contestation.] 

 	 Exploring the social practice involves, among others, finding out how a particular discursive practice relates to other discourses – how it is located in a “network of discourses” (Jorgensen and Phillips 2002: 86). Discourses often cover the same ideational terrain in an order of discourse, a social space in which contrasting discourses compete to put forward a dominant meaning (ibid.: 56). The social practice is important as it is here where the ideological workings of discourse and its relation to non-discursive hegemonic project materialize (Jones 2003: 47). Figure 1 illustrates the three domains that CDA focuses on.




Figure 1: the three domains of CDA
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Source: own figure, reproduced from Jones (2003: 46)

1.4.2 Discursive hegemony – always a matter of degree

CDA does not assume that there is a single all-encompassing discourse; rather, various discourses exist simultaneously. Importantly, discourses are never static and dominant discourses are continuously challenged. Discourses are always competing to establish a dominant perspective, put forward a common sense understanding, and achieve hegemony (Jorgensen and Phillips 2002: 6-7). The concept of discursive hegemony, as well as the concept of a neoliberal hegemonic project discussed below, are part of a neo-Gramscian framework and help to understand the dynamics of discursive struggle and contestation. Fairclough’s (2010) ‘version’ of CDA also draws from the work of Gramsci (1991) in theorizing the role of hegemony and ideology in social and discursive practice. Fairclough (1992: 93) views hegemony as not merely reflecting dominance, but as a process of negotiation via which social consensus regarding meanings is established. The “normalization of a hegemonic discourse” is achieved by the gradual construction of a common sense (van Apeldoorn and Overbeek 2012: 7). A degree of social consensus can be established through the ideological effects of discourse. Through their expression in discourse, ideologies can construct meanings that produce and reproduce unequal social relations. Certain discourses are more “insidious” than others as they maintain and reproduce ideological forms at certain points in time – leading to a common sense view that obscures unequal power relations (Joseph and Roberts 2003: 5). Because of its continuous contestation, hegemony is never stable or final. A hegemonic discourse is always incomplete and contradictory; hegemony constantly has to be “worked on, maintained, renewed and revised” (Hall 2011: 727). Social consensus is therefore always a matter of degree (Jorgensen and Phillips 2002: 76). A type of discourse that is frequently regarded as a hegemonic discourse is neoliberal discourse (see e.g. Springer 2012).
 	Neoliberal discourse functions as the discursive dimension of a wider neoliberal hegemonic project. Following from CDA’s distinction between discursive and non-discursive elements, and critical realism’s stratified ontology, non-discursive social and material structures operate in a dialectic relation with discourses. Discourse is but an aspect or domain of a wider social practice in which hegemonic struggle takes place. It contributes to the reproduction or transformation of the order of discourse in which it is embedded (Jorgensen and Phillips 2002: 76). By extension, it also reproduces or transforms existing power relations between (constellations of) agents. Neoliberalism is “an expansive and adaptable ideological project, jointly constituted with prevailing forms of financialized capitalism, a project that variously frames, legitimates, and necessitates a paradigmatic package of policies” (Peck 2013: 134). This political project is furthered by a certain configuration of social forces – which consists of major sections of financial sectors and TNCs – that frame their interests as representing the general interest (Apeldoorn and Overbeek 2012: 4-5). Because of the variegated nature of capitalism, neoliberal discourse forms a structured set of ideas that is in part dependent on the regional and institutional context in which it is embedded. Springer (2012: 136) aptly describes this as follows: “[i]n different geographical and institutional contexts neoliberal discourse will circulate and function in variegated ways that intersect with the local culture and political economic circumstances to continually (re)constitute ‘the social’.” (Springer 2012: 136) It is thus important to examine how the dialectic relation between the discursive and non-discursive takes form at a certain historical juncture in order to ascertain why some discursive representations are dominant, while others are marginalized.

1.4.3 Strategic selectivity as an underlying structure

The concept of strategic selectivity helps to link the domain of discursive practice to underlying power structures. Jessop (2014: par. 18) regards the state as a social relation, its form “a complex institutional ensemble with a specific pattern of ‘strategic selectivity’ which reflects and modifies the balance of class forces”. There is an important relational dimension to strategic selectivity. The state form is thus the object of continuous social struggle, contestation, and strategic interactions among various actors about, among others, state intervention and ideological hegemony (Brenner 2003: par. 9). The room for contestation enables actors to exercise agency. Important in Jessop’s (2014: par. 17) conception of strategic selectivity is that while the state is the “material condensation of the balance among class forces”, it takes in an active role in constituting this balance and not merely passively reflects it. As with certain discursive paradigms, the state form privileges some positions or fractions over others – some agents will have better access to the state than others (ibid.: par. 19). The configuration of power relations between various actors and the role of the state in privileging some interests over others at a historical juncture functions as an underlying structure. This structure privileges the access of some agents to the state, as well as their interests and strategies. It thereby also lends legitimacy to certain discursive representations. Strategic selectivity thus functions as an extra-discursive structure. Simultaneously, discursive practice can maintain a pattern of strategic selectivity. 

1.5 Chapter summary and theoretical expectations for the explanandum

This chapter has introduced a critical social constructivist framework embedded in critical realism. Social constructivism offers a distinct meta-theoretical perspective based on a social ontology which emphasizes the role of intersubjectivity and social facts in constructing and shaping social reality. Thin constructivism, which considers the relation between the material and ideational as dialectic, avoids privileging ideational over material factors. Following from critical discourse analysis, discourses are situated in an order of discourse and compete over empty signifiers and ascriptions of meaning to events. Strategic use of discourse takes place through acts of interdiscursivity, use of objective modalities, and discursive depoliticisation. Non-discursive structures, both social and material, can constrain or enable discursive representations. An example of such an underlying structure is the strategic selectivity of the state. Figure 2 provides a visualization of the explanatory model, including relations between the discursive domain, underlying material and social structures, the position of agents in discourses, and the theoretical concepts that have been outlined. 
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[bookmark: h.3dy6vkm]What expectations would this critical social constructivist framework give rise to regarding the research question of this thesis? Social constructivism emphasizes the intersubjective constitution of ideas. Agents thus jointly constitute representations and ideas regarding tax competition and tax avoidance. Shared understandings in the form of social facts among agents find expression in discourses. Various agents are expected to adhere to and draw from (competing) discourses regarding tax competition and the topic of tax avoidance in relation to the Dutch corporate tax regime more specifically. One of these discourses will take in a hegemonic position in the order of discourse. Analyzing the discursive practice of agents sheds light on the ideological, political, and social consequences of such practices (Jorgensen and Phillips 2002: 87). There is room for actors to exercise agency and strategically refer to or make use of discursive representations. Agents are expected to do so in their discursive practice by making use of interdiscursivity, objective modalities, and/or discursive depoliticisation. When examining the discursive practice, it is important to take into account the social practice – the wider social and material context – in which the discourses are embedded. Constructivism also emphasizes the importance of context and setting when examining changes or shifts in intersubjectively shared conceptions of reality. In light of our research question, the aftermath of the global financial crisis in the Netherlands is likely to play an important role. A change in social practice can alter the status of certain discursive representatives and their taken for granted status, allowing room for increased contestation. Non-discursive structures are expected to enable or constrain the discourses agents draw from – thereby changing or reinforcing power relations. Critical realism’s stratified ontology helps to conceptualize how material and social structures (underlying mechanisms) in the real domain can affect (empower or constrain) discourses regarding tax competition and tax avoidance which find expression in the empirical domain. In the case of the Dutch corporate tax regime, the structure of the financial sector and the conduit function of the tax regime warrant analysis in relation to discursive representations. The strategic selectivity of the state in the Netherlands will serve as an underlying structure which enables some agents to provide an authoritative representation of events, while constraining others. The Janus-faced politics of the Dutch government on tax avoidance is expected to have come forth from contestation among discourses in the order of discourse. Certain representations of the Dutch corporate tax regime in the empirical domain are empowered and legitimized, while other views are marginalized. A configuration of unequal power relations between agents is thus expected to play a central role in this discursive contestation. 



Chapter 2: Epistemology, methods and operationalization

Section 1: Epistemology

During the 1980s, various critiques of the dominant “empiricist-positivist orthodoxy”, “positivist straightjacketing” or “epistemological stranglehold” emerged (Aalberts and van Munster 2008: 723; Fiaz 2014: 495). Post-positivists – united in their commitment to the rejection of positivism as a philosophy of science to study social processes – stand diametrically opposed to the positivist conception of science (Kurki and Wight 2010: 23).[footnoteRef:8] Some post-positivists reject the scientific enterprise as a whole as well as the notion of causality. Other scholars, such as those adhering to critical realism, only reject the narrow positivist vision of science. Among constructivists, there has been considerable debate over whether a social constructivist framework based on a social ontology can be combined with a positivist epistemology – thus conforming to so-called ‘mainstream’ standards on how to conduct research (Aalberts and van Munster 2010; Christiansen et al. 1999; Fearon and Wendt 2002: 56). Among constructivists, the question thus arose whether it is consistent to combine an approach which emphasizes social being with an empiricist approach to knowledge generation (Fierke 2010: 193-4). The question also pertains to whether the assumed regularities and law-like nature of social reality of positivism are compatible with social constructivist tenets. These questions will be addressed below. Arguments will be put forward that answer them with a ‘no’ based on critique of positivism from a consistent constructivist and critical realist viewpoint. Both approaches have critiqued and rejected the combination of a social ontology with a positivist epistemology. Before examining this critique in greater detail, it is important to outline and discuss the problematic positioning of constructivism as taking in the ‘middle ground’ between rationalism and reflectivism. This will be done in the following section.

 [8:  Despite having some shared orientations, the various approaches, and different ‘labels’ within these approaches which are subsumed under the umbrella of post-positivism differ in the degree in which these issues are addressed.] 

2.1 Conventional constructivism’s envisioned middle-ground monopoly

Conventional constructivists position constructivism as taking in a ‘middle-ground’ between rationalist and interpretivist approaches or as providing a ‘via media’ between ontological and epistemological positions of the third (or fourth) debate (Adler 1997; Checkel 1998; Katzenstein et al. 1998: 678; Wendt 1999: 40). These attempts at moving beyond the perceived incommensurable positions in the rationalist-reflectivist divide are often called bridge-building. Well-known constructivist scholars who have built upon the notion of a constructivist bridge or engaged in such bridge-building attempts are Christiansen et al. (1999), Sharman (2006, 2009), Schimmelfennig (2001), Wendt (1999), and Wiener (2003). Over time, the way in which constructivism is frequently positioned on the bridge has shifted towards rationalism (Aalberts and van Munster 2008: 721; Price and Reus-Smit 1998: 263). Several conventional constructivist scholars have even argued for a (partial) synthesis between rationalism and constructivism (Checkel 1998; Fearon and Wendt 2002).This strategy has been pursued by adopting tenets from positivism such as an empiricist epistemology. Conventional constructivists do not reject the scientific assumptions of the positivist model – based on, among others, Humean (mono-) causality and hypothesis testing – to the extent post-positivist have (Fierke 2010: 193). The aim of conventional constructivists is to emphasize the role of social processes, including the construction of ideas and norms, in explaining political phenomena. From this perspective, bridge builders put forward an enlarged understanding of what is regarded as evidence vis-à-vis mainstream rationalist approaches as they include social facts. Following from this bridge-building view, the differences with mainstream IR are mainly ontological, and not epistemological (Checkel 1998: 327).This allegedly opens up possibilities for theory comparison via a shared epistemology. By adhering to the positivist standards, constructivism is regarded as having met the challenge posed by Robert Keohane in his 1988 International Studies Association address, namely, establishing a “clear reflective research program” while generating a substantial body of empirical research (Keohane 1988: 293). Conventional constructivists thus see themselves able to engage in the normal science of ‘mainstream’ IR in Kuhnian terms (Kuhn 1970). 
 	The perceived commensurability between rationalism and constructivism has been defended by the adoption of a pragmatic view regarding issues of ontology and epistemology (Checkel and Zürn 2006; Fearon and Wendt 2000). From this perspective, constructivism and rationalism are viewed pragmatically as analytical tools or lenses as opposed to incommensurable metaphysical positions (Fearon and Wendt 2002: 52). Consequently, researchers are not necessitated to make ontological or epistemological commitments before comparing different theoretical insights (ibid.: 53). By adopting this pragmatic view, and by choosing not to reflect on ontological and epistemological issues, bridge-building attempts are not regarded as problematic. In a similar vein, scholars have furthered arguments for theoretical and analytical eclecticism, in which constructivism is used to complement realist or neoliberal institutionalist explanations (e.g. see Hemmer and Katzenstein 2002). Such positions imply a move away from meta-theoretical debates about consistency by primarily focusing on empirical analysis. Separating empirical analysis from meta-theoretical reflection is problematic because ontological positions are always (implicitly) adopted when analyzing political phenomena from certain theoretical viewpoints or analytical lenses.
 	Scholars that attempt at bridge-building often introduce notions of sequencing or domains of application in the research design in order to link rationalist to constructivist concepts (Checkel 2006: 61). For instance, Sharman (2009) utilizes (temporal) sequencing; a constructivist emphasis on norms and a logic of appropriateness follows a rationalist framework of strategic utility maximizing action and material preferences. Wendt’s Social Theory of International Politics can also be viewed as an attempt to establish a middle ground constructivist theory – a via media through the third debate (Wendt 1999: 40). Wendt adopts a holist (or social) ontology, while simultaneously keeping a commitment to positivism (ibid.: 47). For Aalberts and van Munster (2008: 727), Wendt (1999) adheres to a positivist epistemology because the possibility of developing causal laws about social reality and there being an objective basis for knowledge claims is accepted. A belief in causality and a commitment to science should however not be equated with positivism as the only option. Critical realists also have a commitment to science, but adhere to non-Humean accounts of causality and objectivity (Kurki 2008). 
	Implicit in the notion of bridge-building is that the two positions of rationalism and constructivism are at least partially compatible, and that through dialogue, they can reach consensus. Contra this consensus-promoting view, bridge-building endeavors actually contribute to a partial cooptation of dissenting approaches and to a reinforcement of the “positivist domination” (Kurki and Stavrianakis 2009: 17-8). Framing the middle ground as the new normal leads to the implicit characterization of scholars that do not engage in this process as being unconstructive (ibid.). Attempts at establishing a via media further reinforce “disciplinary self-images” of opposing poles instead of challenging these images (Wight 2006: 17). Through the pursuit of the middle ground quest, rationalism versus constructivism is now often regarded as the principal divide characterizing the discipline of International Relations (Katzenstein et al. 1998). This construction of one-lane bridges further marginalizes post-positivist approaches that do not confirm to the dominant standards (Aalberts and van Munster 2008: 730; Zehfuss 2002: 6).
 	The following section focuses on the critique by consistent constructivism (as a post-positivist approach) and critical realism – itself not a post-positivist approach – of positivism, and, by extension, conventional constructivism. On the basis of this critique, positivism and the argument for constructivism’s middle ground position will be rejected. Before engaging with this critique, a succinct outline of positivism is warranted.	

2.2 The positivist philosophy of science 

Positivism can be viewed as a philosophy of science on the basis of which claims are made regarding what constitutes scientific enquiry (Kurki and Wight 2010: 21-2). There are various versions of positivism and divisions between those adhering to positivist principles (Wight 2012: 41). As a result of this diversity, the following representation of positivism is outdated to a certain extent. Several positions held by sophisticated positivists acknowledge, among others, the theory-ladenness of observations and that knowledge can never have perfect foundations (Wendt 2000: 173). Despite these differences, some general positivist characteristics are discernable. Positivist tenets provide a demarcation of science. Most positivists adhere to an empiricist epistemology, which posits that knowledge can only be attained via the empirical observation and measurement of data and facts (Alvesson and Sköldberg 2010: 17). Kurki (2008: 58), has aptly described positivism as follows:

 	“[p]ositivist philosophies of science, informed strongly by empiricist epistemology,  
 	consider science as a provider of knowledge that, based as it is on empirical  
 	observation of general patterns, provides ‘truth-approximating’, predictive knowledge 
 	of the empirical world around us.”

For positivists following an empiricist logic, causal relations are uncovered via the detection of “regular patterns of observable behavior” (Kurki and Wight 2010: 22). Observability is key here. An explanatory model is employed in which testable hypotheses are deduced from theory (Guzzini 2000: 157). Empirical validation or Popperian falsification through systemic observation of empirical regularities and patterns is taken to constitute scientific enquiry (Aalberts and van Munster 2008: 723; Kurki and Wight 2010: 21-2). In the social sciences, King, Keohane, and Verba (1994) exemplify the positivist focus on observation, measurement, and a “scientific logic of inference” (ibid.). In their (in)famous Designing Social Inquiry, King et al. (1994: 41) state that: “it […] may be correct that social scientists who focus on only overt, observable, behaviors are missing a lot, but how are we to know if we cannot see?” Positivists assume that the process of validation and falsification can be used in the comparison of different theories. Knowledge thus acquires a scientific status when facts have been systemically observed via a priori specified procedures and methods (which constitute rigorous guidelines). 	
 	Positivism further maintains a separation between subject and object (Kratochwil and Ruggie 1986: 764). The researcher is taken to operate from an outsider perspective as a neutral observer while having privileged access to reality (Wendt 1999: 90). A fact-value distinction – a belief in the theory-neutrality of facts and a separation between observations and theories – is also maintained (Smith 1998: 15-6).[footnoteRef:9] Based on these characteristics, positivists believe in the existence of an objective truth which can be accessed and “serve as the ultimate Archimedean point for the appraisal of research” (Aalberts and van Munster 2008: 723). Positivists also believe to some degree in the unity of science, meaning that the methods of natural science are taken to be applicable to and appropriate for the social sciences (ibid.).
 	
2.2.1 Against an empiricist epistemology and theory juxtaposition

Positivism’s empiricist epistemology – a focus on the empirical domain when viewed from critical realism’s depth ontology – has been critiqued by constructivism as well as critical realism, for what is directly observable does not constitute all of social reality (Alvesson and Sköldberg 2010: 18). From a social constructivist viewpoint, the focus on “law-like statements of empirical regularities” fails to take into account important ideational aspects of the social world such as the role of norms and the influence of discourses (Kratochwil 1988: 265). The openness of constructivism’s social ontology stands in stark contrast with positivism’s rigid epistemological and methodological orientation. This orientation takes the status quo for granted instead of questioning it, and uses it as a benchmark against which theoretical claims can be verified (Aalberts and van Munster 2008: 728). Similar critique has been voiced by critical realists, which emphasize the importance of unobservable social structures and processes in the real domain (Joseph and Wight 2010: 3). Positivism’s focus on observable variables does not allow for the incorporation of complex underlying structures and processes such as the causal powers of discourses and social structures (Kurki 2008: 15). Consequently, the role such underlying causal powers might have in explaining why specific patterns of facts exist is neglected (Kurki 2007: 365).
 	Both post-positivism and critical realism go against the positivist view that knowledge claims have to confirm to a predetermined set of criteria or standards for ‘proper’ research. 
Critical realists reject attempts to demarcate a distinct scientific method (Wight 2006: 19). They argue that positivism’s commitment to an empiricist epistemology leads to rigid methodological commitments that constrain the range of possible ontological claims that can be made (Wight 2012: 36). Questions of ontology are thus constrained by a framework that is determined by an epistemological focus on observables. Following from this critique of positivism’s prioritization of epistemological questions, critical realism rejects theory juxtaposition informed by positivist criteria for giving primacy to theory testing as opposed to social reality. Theory juxtaposition revolves around an epistemology-centered form of comparison regarding “what kind of knowledge claims count as valid a priori” (Kurki 2007: 368). Prioritizing theory testing over explaining social reality can lead to theoreticism, leading researchers to commit the epistemological fallacy of having theoretical assumptions determine what will be observed (Wigger and Horn 2016, forthcoming). Besides being a philosophy of science position, critical realism also constitutes a distinct ontological position that regards the relation between agency, structure, the material, and ideational factors as dialectic and iterative (Marsh 2009: 686). Therefore, a critical realist approach is incompatible with a research design that engages in theory comparison (by, for example, comparing two theories, one of which is based on a social ontology, while the other is based on an atomistic ontology). Based on the abovementioned critique, this thesis does not engage in theory juxtaposition.
 	Some constructivist (and post-positivist) positions can also be critiqued for committing the epistemological fallacy as these regard the real to be defined in terms of language and discourse (Patomäki and Wight 2000: 217). Consequently, what is granted an ontological status is linked to “being spoken or uttered” – consequently furthering an anthropocentric philosophy just as positivism does by focusing on observability via its empiricist epistemology (ibid.). From a critical realist viewpoint, this further problematizes attempts at arriving at a middle ground as the middle ground endeavor combines two problematic metaphysical positions, both of which are anti-realist because what is regarded as real is attributed to observation or language (ibid.). In arguing against the prioritization of epistemology, critical realists endeavor to transcend the established positivist and post-positivist dichotomy.
 	For critical realists, there cannot be a distinct, single scientific method or appropriate epistemology: “epistemology cannot legislate scientific practice” (Wendt 1999: 91). Different phenomena and object domains require different methods and modes of examination which can shed light on the various aspect of the social world (Wight 2012: 36). As such, critical realism is committed to methodological and epistemological pluralism, a commitment which it shared with different post-positivist approaches (Patomäki and Wight, 2000: 225). This pluralism means that any a priori definition of procedures or best practices of what constitutes a scientific method is rejected (Kurki and Wight 2010: 25). This less rigid epistemological view comes from critical realism placing ontological issues first (Wight 2007: 385). By giving primacy to ontology, critical realism does not commit the epistemic fallacy of reducing ontology to epistemological considerations (Patomäki and Wight 2000: 217). It is the multilayered ontology of social reality and the particularities of an explanandum which direct how scholars come to know about reality (Kurki 2007: 373). This view of science has been aptly described as follows by Kurki (2008: 166): 

 	“For realists what is important in tracking causal connections is not identification of law-
 	like regularities of empirical observables but, rather, the description of the real properties, 
 	structures and generative mechanisms that underlie the actualisation of events and their 
 	empirical observations.”

While critical realism rejects positivism, it does assume that the social world can be studied in a scientific manner. Via its commitment to methodological and epistemological pluralism, critical realism has a broader conception of what is considered to constitute science.
 [9:  Guzzini (2000: 157) provides an insightful description of this positivist tenet: “although we have no direct access to the outside world, and although our theories are only heuristic models with no claim to represent reality ‘as it is’, the testing procedure can be done on the neutral ground of empirical reality. When it comes to theory-building, data are theory-dependent, but when it comes to theory-testing, data are data.” ] 

2.2.2 The illusion of objectivity and neutral observation 

Contra positivism, consistent constructivism emphasizes that observations cannot be neutral and grant access to an objective truth, nor can they made from an outsider perspective (Adler 2012: 131, Smith 1998:20-1). For conventional constructivists, theoretical views or commitments always affect observation and perception – facts are always dependent on theoretical notions and theorizing always takes place in a specific social context (Smith 1998: 20-1). Consequently, there can be no value-free theories or research. Objects of knowledge are subject to interpretation and social inquiry takes place in a specific historical and cultural context (Jorgensen and Phillips 2002: 5). What is more, power relations play an important role in the production of knowledge; knowledge is seen as being linked to power in attempts at “mapping” the world (Campbell 2010: 229). Robert Cox’s (1981: 128) often- (and perhaps over-)quoted phrase “theory is always for someone and for some purpose” has become symbolic of the view that theory always provides a particular view of how the world works and is deeply social and political. Constructivism’s focus on interpretation and shared representations leads to double interpretation on the part of the observer: “[w]e interpret an already interpreted social world” (Guzzini 2000: 162). Constructivism’s focus on intersubjective constitutive dynamics and the need to be cognizant about double interpretation problematizes the unity of science assumption. The same methods from the natural sciences cannot be directly applied to the social sciences. Falsification is also problematic in light of the social construction of knowledge. As there can be no objective, value-neutral observations, empirical facts cannot definitively disprove hypotheses of competing theories. Acts of observation cannot be separated from theoretical judgments. As objects of knowledge cannot be established outside of discursive frameworks, truths are also discursively produced (Guzzini 2000: 159; Jorgensen and Phillips 2002: 21). It is here where there is a common ground between consistent constructivism and critical realism in the mutual focus on interpretation and the (cultural and historical) contingency of knowledge.
 	Critical realism also stresses the contingency of knowledge production via its epistemological relativism (Joseph and Wight 2010: 13; Kurki 2008: 172). This relativism foregrounds the social production and contingency of knowledge and stresses that truth values cannot exist outside of a specific historical context (ibid.). Knowledge of the world is produced through social practice – resulting in transitive objects of knowledge. These transitive objects refer to independent intransitive objects – structures and mechanisms – in the real domain (ibid.). Because scientific inquiry is regarded as the endeavor to uncover deep structures and causal forces in the intransitive world, there is room for judgmental rationalism, a basis for making “rational judgments between theoretical accounts”, despite critical realism’s epistemological relativism (Kurki 2008: 166). Critical realism’s focus on judgmental relativism partly stands in contrast with the focus on the discursive construction of truth claims by some radical interpretivist constructivists. This view might also be seen as going against the Kuhnian (1970) conception of incommensurable paradigms that is oftentimes used to describe the Third Debate. However, this is not necessarily the case. When viewing scientific communities as language communities, communication, debate, and informed judgments between accounts are still possible despite the historical contingency of knowledge claims and the absence of a neutral language (Guzzini 2000: 158-9).[footnoteRef:10] Thus, contra the more radical interpretivist constructivisms, absolute epistemological relativism is rejected. Instead, judgmental rationalism is maintained by adopting the critical realist differentiation between the transitive and intransitive. Certain knowledge claims can be considered to be better than others (Wight 2006: 40).	 [10:  In the postscript to the Structure of Scientific Revolutions, Kuhn (1970) also moved away from viewing incommensurability as equating mutual exclusivity.] 


2.2.3 In rejection of conventional constructivism

The critique by consistent constructivism and critical realism of positivism extends to conventional constructivism. As a post-positivist approach, consistent constructivism assumes that constructivism is also based on a social epistemological position. The label consistent constructivism reflects this stance – it is used in order to illustrate that consistent constructivism does not overlook the “inseparability of a social ontology and social epistemology” (Fierke 2010: 196, emphasis in original). From this consistent constructivist perspective, positioning constructivism as a middle ground is problematic as the adoption of positivist principles – via which a claim to scientific status and legitimacy among ‘mainstream’ IR is made – goes against the epistemological implications of a social ontology. As outlined in the previous chapter, constructivism’s social ontology focuses on the intersubjective constitution of social facts. This leads to a social epistemology which stresses interpretation and the contingency of generalizations (Adler 2012: 121). Consistent constructivists hence reject positivism on the basis of this social epistemology. Critical realism shares much of consistent constructivism’s critique of positivism. However, critical realism’s commitment to prioritizing ontological questions provides a base from which to critique some constructivist positions as these consider the real to be defined in terms of language and discourse; like positivism, these positions commit the epistemic fallacy of conflating epistemological and ontological questions (Pätomaki and Wight 200: 217). Table 1 presents a concise overview of the positions that have been under discussion in this chapter: conventional constructivism, consistent constructivism (as an approach within post-positivism), and critical realism.

Table 1: Central aspects of the philosophy of science positions under discussion
	
	Conventional constructivists/ bridge builders
	Consistent constructivists / post-positivism
	Critical realists

	Ontology
	Social ontology
	Social ontology
	Stratified ontology (dialectic relation between agents/structures/ ideational/ material)

	Epistemology
	Positivist epistemology
	Social, post-positivist or reflectivist epistemology
	Transitive / intransitive distinction in epistemology



Source: own table

[bookmark: h.1t3h5sf]Section 2: Methods and operationalization

2.3 Retroduction and an explanatory narrative

Critical realism as a philosophy of science and critical discourse analysis advocate methodological pluralism; a research design should be adapted to the nature of the political phenomenon of interest (Jorgensen and Phillips 2002: 76). Critical realists use retroduction as a method of inference to uncover structures and mechanisms that underlie events in the empirical domain. Retroduction starts with “the identification or conceptualization of some phenomenon of interest” (Wight 2006: 34). Critical realists then aim to move towards a deeper ontological level in order to identify conditions, structures, or causal mechanisms that have led to this phenomenon (ibid.). Retroduction involves moving back and forth between “evidential statements generated in and through transitive enquiry” and theoretical notions in order to explain a social phenomenon of interest (Jessop 2005: 43, emphasis in original). It is an iterative process in which the researcher shifts between different levels of abstraction. This stands in stark contrast to deduction, where the point of departure is a “general law about the nature of social reality and its causal mechanisms”, and induction, where general laws are uncovered through the systematic collection of many empirical observations (Wigger and Horn 2016, forthcoming: n.p.). Using retroduction in the pursuit of the research question of this thesis thus involves a back and forth dynamic between concepts and insights from the critical social constructivist framework on the one hand, and the particularities of the explanandum on the other hand. This is called the method of abstraction – a methodological route via which a “dialectical engagement between the abstract and the concrete” can be pursued (ibid.). Insights that are gained through the analysis of a political phenomenon of interest in a specific historical context might necessitate a partial reconfiguration of the theoretical concepts that are used. An improved understanding of abstract theoretical concepts results from the iterative process of retroduction, leading to a more comprehensive view of events.
  	This research utilizes an explanatory narrative and a critical discourse analysis (CDA) analytical (and theoretical) framework to establish discursive shifts, key acts of discursive contestation, but also elements of discursive practice that remain constant. The explanatory narrative allows for the integration of (competing) perspectives of various agents into a broader narrative of important causal links (Garcelon 2013: 205).[footnoteRef:11] In this thesis, the explanatory narrative is reconstructed through the use of multiple data sources. When possible, data triangulation is used to improve the validity of the findings. Using several different sources allows for a more detailed, comprehensive reconstruction of key acts of discursive contestation. A variety of sources are used for the critical discourse analysis. These include transcripts of parliamentary debates in the Upper and Lower Houses of the States General (the House of Representatives in the Netherlands) concerning the Dutch (corporate) tax regime. These transcripts are publically available online. Letters by, among others, State Secretaries for Finance and Ministers of Finance addressed to the Houses of the States General outlining the position of the Dutch government on topics relating to its corporate tax regime are also used. Besides these government documents, publications and press releases of civil society actors and financial sector agents also serve as sources for the discourse analysis. Another source of information is media coverage on the Dutch corporate tax regime and ongoing discussions in newspapers various websites – including opinion articles by civil society agents and (financial) professionals. Media coverage also provides important background information about the changing social practice following the global financial crisis.   [11:  Causality as used in this research refers to a non-Humean account of causality (see Kurki 2008).] 

 	The discourse analysis is supplemented by several semi-structured interviews with actors that have been (in)directly involved in the discursive struggle over the Dutch corporate tax regime. The semi-structured expert interviews play an important role in data triangulation when reconstructing key event by cross-checking various sources and in establishing agents’ attitudes (Tansey 2007: 766). Interviewing agents that participate in political processes can provide key insights into deliberations that took place preceding specific decisions or events (ibid.: 767). The interviews proved instrumental in providing detailed information about the attitudes and values of the agents, most of which are (and have been) directly involved in the discursive contest over the Dutch corporate tax regime. Information that was gathered via the interviews helped in the reconstruction of several key events where discursive contestation took place – the debate over the SEO report (discussed in the following chapter) being an example. The interviews were held over the course of May and June 2016. Among the interviewees are Esmé Berkhout, Policy Advisor on Tax Justice at Oxfam Novib; Maaike van Diepen, Coordinator of Tax Justice NL; Rodrigo Fernandez, a postdoc at the University of Leuven who is also affiliated with SOMO as a researcher; Anna Gunn, a PhD candidate at Leiden University on State Aid who writes for fiscal blog Artikel104 and was formerly a Tax Manager at PwC; Sybren Kooistra, a former data journalist at Dutch newspaper De Volkskrant who is currently Grassroots Coordinator for Groenlinks (the Dutch Green Party); and Indra Römgens, a researcher at SOMO. Full transcripts of the interviews reside with the author.[footnoteRef:12] All interviews, with the exception of that with Anna Gunn, were conducted face-to-face. The interview requests listed the possibility to guarantee anonymity, to send a list with questions beforehand, and to check the processed information from the interview before final submission in order to maximize the response rate. Before each interview, a list with open-ended questions was drafted. For the interview with Indra Römgens, a list with questions was sent beforehand. During the interviews, additional questions were asked for clarification or following certain remarks made by interviewees.
 	A drawback of the composition of the interviewees is that the majority (four out of six) are linked to tax justice NGOs or ‘left activist’ research organizations, all of which are connected through their membership in Tax Justice NL. It proved difficult to come into contact with government officials and financial sector actors. The author has contacted and had an e-mail exchange with Holland Quaestor, an interest organization representing various corporate service providers in the Netherlands. Despite having sent several reminders following the initial contact (as well as an overview with questions for an interview), Holland Quaestor has not replied. The author also sent a request to the Ministry of Finance for an interview with a representative of the Directorate-General for Fiscal Affairs, however, this request was declined.[footnoteRef:13] The unbalanced composition of interviewees necessitates an awareness of the position these actors jointly take in the discursive struggle when analyzing the interviews (even more so than usual). In order to partially balance the underrepresentation of financial sector agents, the discursive practice of financial sector agents is more extensively analyzed in the empirical chapter.
	 [12:  The audio file of the interview with Esmé Berkhout was unfortunately lost due to transfer issues. Information from this interview that is used in the empirical analysis has been verified via e-mail contact with Berkhout.]  [13:  The author received the following reply: “[u]nfortunately, it is not possible to conduct an interview with a civil servant from a ministry for a project or research.” (Rijksoverheid, personal communication, 2016, own translation)] 

2.4 Operationalization

When applying abstract concepts such as discourse to a particular political phenomenon, it is important to have a clear operationalization of these concepts. Discourses can be identified as “structured sets of ideas, often in the form of implicit and sedimented assumptions, upon which actors might draw in formulating strategy and, indeed, in legitimating strategy pursued for quite distinct ends.” (Hay and Rosamond 2002: 9) How can a discourse be recognized? Discourses exist independently from agents that draw from them. Oftentimes, multiple agents draw from the same structured set of ideas that constitute a discourse. In a given social terrain, a discourse can be recognized when a constellation of agents consistently and repeatedly draws from a set of related ideas in ordering and interpreting political and economic events. Discursive hegemony can be recognized when a set of ideas achieves a degree of social consensus. This consensus goes beyond the level of government; it is more broadly based and also operates in civil society.
 	Apart from interpreting events or issues in light of a certain discourse, agents can strategically refer to or make use of discursive elements in order to further their aims. Cumulative acts of agency, expressed in discursive practice, can change or reproduce existing structures. However, agents come forth from a “pre-existing causal context” (Kurki 2007: 365). It is under particular historical circumstances – amidst the constraining and enabling forces of social and material structures – that room for agency lies. Agential acts are often carried out in a collective; it is within a constellation of agents that agency is often exercised. What kind of discourse mechanisms can be discerned via which discourse is strategically employed (and how can these different strategies be recognized)? Interdiscursivity can be recognized when agents combine ideational elements from different (contrasting) discourses in a text (be it a speech or a press briefing). Discursive change can be observed when agents articulate elements of discourses in novel ways. A high level of interdiscursivity signals change, while the converse is associated with a reproduction of existing patterns of unequal relations of power (Jorgensen and Phillips 2002: 82-3). Discursive depoliticisation takes place when an actor actively endeavors to downplay the political contingency of a certain policy topic. This involves the promotion of a particular interpretation or definition of an issue, while room for choice is denied (Wood and Flinders 2014: 161). This can be recognized when explicit references are made to the fact that tasks or competences are transferred to an apolitical organization. More generally, discursive contestation takes place when ideas that form part of a certain discourse – for example, ‘tax treaties are beneficial and lead to higher levels of FDI’ – are questioned and challenged by agents that draw from another discourse. Discursive contestation is more likely in a changing social practice.
 	When discussing the enabling and constraining effects of structures, it is important to operationalize what constitutes the materiality or social nature of a structure, and address how underlying structures in the real domain can be identified. This thesis assigns materiality to ontological objects or elements that exist in the real domain and can have causal effects. Material structures are not merely comprised of cumulative material capabilities such as natural resources or military technologies. ‘Real’ economic processes and conditions also function as material structures (Marsh 2009: 689-90). One such economic process is the growing size of capital markets and position of the financial sector. The transnationalization of production and finance – seen in the growing importance of TNCs and emergence of a global financial market – constitute a changing material structure (Bieler 2011: 576). These developments have generated structural power for capital fractions through their ability to shift investments abroad (Bieler and Morton 2008: 108). Non-discursive social structures are those social relations that affect discursive practice. The structure or form of a political system, and institutionalized forms of social action exemplify such social structures (Jorgensen and Phillips 2002: 19, 62). It should be noted that the distinction between material and social structures is not rigid and clear-cut, nor is the distinction between discursive and non-discursive social forces. For instance, institutional structures are comprised of both social and material forces. 

2.5 Double hermeneutics

Excerpts from, among others, parliamentary debates in the Upper and Lower Houses of the States General, meetings of several State Secretaries of Finance with the Committee for Finance, and newspaper articles that are used in this research have been translated from Dutch to English by the author. This has also been done with excerpts from the semi-structured interviews. There is a need to be cognizant about the  effects of  double hermeneutics in this translation process. Double hermeneutics implies that meaning cannot be given to social action without interpretation. The term questions and problematizes the relation between self-interpretations of agents and second-order interpretations by the researcher (Guzzini 2000: 162). Discursive representations by agents (themselves interpretations) are translated – the act of translating in part being a process of interpretation – and subsequently examined and interpreted through discourse analysis. The author has endeavored to translate the excerpts as ‘truthfully’ as possible. However, it is inevitable that some words do not exactly cover the intended meaning and semantic subtleties of the original texts. What is more, some words simply do not have a straightforward equivalent in English – the oft-encountered Dutch term vestigingsklimaat being an example. This term roughly translates into ‘domiciliation climate’ or ‘incorporation climate’, but a translation that covers more of the meaning would be ‘business, investment, and tax climate’. Double hermeneutics also play an important role in the interaction between interviewer and interviewee; a researcher can (implicitly) convey their interpretations towards interviewees, thereby possibly affecting their responses.
 	Following from the rejection of positivism, the notions of value neutrality, objectivity, and a rigid subject-object distinction are regarded to be unattainable. As researchers cannot objectively discern and interpret competing discourses from an outsider perspective, this raises questions about the researcher’s own use of discursive frameworks in the act of interpretation. It is important for academics to be and remain critical as well as self-reflexive towards their own perspective (Wigger and Horn 2016, forthcoming). This role awareness is also important when conducting interviews. Interviewer and interviewee jointly shape the course of the interview and in part intersubjectively constitute meanings. There is a need to explicitize the values and norms that underlie one’s research (ibid.). Wigger and Horn (2016, forthcoming: n.p.) have aptly captured as follows what it means to be critical as a scholar: “the defining feature of critical social science is that it seeks to be explicitly political by enabling emancipatory action on the basis of explanatory scientific critique”. Critical discourse analysis also has an interest in explanatory critique (Fairclough 2012: 9; Jorgensen and Phillips 2002: 64). By conducting critical discourse analysis, researchers aim to bring to light how discursive practice plays a role in (the maintenance of) social relations of unequal power in the world (Fairclough 2010: 63) As a critical researcher, I endeavor to contribute to a more equal and just society and conduct my research with clear emancipatory aims. Applied to the topic of tax competition and tax avoidance, I am committed to a more equal and fair tax system which, among others, contributes to the realization of sustainable long-term development models in developing countries, and in which TNCs pay their fair share. By conducting this research and discerning competing discourses and their links to power relations, I intend to contribute to this ideal.

Chapter 3: empirical analysis

This chapter first outlines central aspects of the Dutch corporate tax regime and the Janus-faced politics of the Dutch government regarding tax avoidance. Second, the chapter discerns and analyzes various (competing) discourses on tax competition and tax avoidance. Next, the constellations of agents that draw from the dominant and competing discourse are outlined and analyzed against the backdrop of underpinning social and material structures. Developments in the discursive practice over time are examined in light of the changing social practice. Important discourse mechanisms and acts of agency are identified that shaped these discourses and resulted in a Janus-faced politics.

Section 1: A Janus-faced politics

3.1 The corporate tax regime of the Netherlands

Over time, the Dutch corporate tax regime has developed into a “market entry conduit”, or conduit structure for, among others, attracting foreign direct investment (Galeza 2011; Palan et al. 2010: 38). As a market entry conduit, the tax regime serves as an intermediary location for channeling investments through the Dutch jurisdiction (ibid.). The role of the Dutch tax regime as a conduit is not novel. Around the end of the 1970s, TNCs increasingly began to channel capital flows through the Netherlands (van Dijk et al. 2006: 15). The intermediary position of the Dutch economy more broadly can be traced back even further. The Netherlands has historically had an “outward-oriented economy” in which foreign investment and international trade play an integral role (ibid.). Since approximately the 16th century, the city of Amsterdam functioned as a “metropolitan market” and entrepôt (Kohn 2003: 53-5). Amsterdam acted as a market center and  central hub in a wider trade-network where goods were stored, traded, and information was exchanged between merchants (ibid.). In 17th century Amsterdam, various financial innovations took place such as the creation of the public limited company as a legal entity (Engelen 2014: 63-4). These innovations initially served the international trade in goods and spices, but were soon increasingly used in “a circuit of speculation and circulation”, signaling a shift from commercial capitalism to financialized capitalism (ibid., own translation). Over time, especially in the period since the World War II, the Dutch corporate tax regime developed into its current form. Several key elements of the regime can be discerned – these will be described in the following section.
 	A defining characteristic of the Dutch corporate tax regime is the extensive network of bilateral double taxation treaties of the Netherlands, which grew rapidly in the 1970s (DNB 2013: 10-14). In 2013, the Netherlands had 93 bilateral tax agreements (McGauran 2013: 27). Core elements of tax treaties and the Dutch tax treaty policy can be traced back to political and economic developments in 19th century Europe (Evers 2013: 14-5). During this period, the Dutch government concluded several agreements on mutual assistance in tax matters with, among others, the newly independent Belgium (ibid.: 3). In the early 20th century, states in which various TNCs operated began to adapt their tax regimes and negotiate tax treaties in order to avoid double taxation for these corporations (McGauran 2013: 11). The bilateral tax treaties the Netherlands has with other jurisdictions substantially reduce the withholding taxes on dividend, interest, and royalty payments (Algemene Rekenkamer 2014: 3, van Dijk et al. 2006: 3). The dividend withholding tax rate of 15 percent is frequently reduced to 5 percent or lower via a tax treaty or the EU Parent-Subsidiary Directive (Weyzig 2013: 8). The aim of tax agreements is to prevent double taxation. Tax treaties allegedly improve the compatibility of tax legislation between signatory states, provide certainty for investors, and facilitate tax compliance via the reduction of administrative burdens (McGauran 2013: 12).	
 	The Dutch corporate tax regime also has a participation exemption – a “substantial holding exemption” that exempts a parent company from paying corporate income tax over dividends and capital gains from subsidiaries in other jurisdictions (Government of the Netherlands n.d.). This tax exemption has been effective since 1893 (DNB 2000: 20). It is considered to be “a visiting card” of the fiscal regime of the Netherlands (see e.g. Tweede Kamer 2004-2005: 30 107 nr. 2). The Netherlands also does not levy withholding tax on royalty or interest payments (ibid.). Another fiscally attractive element for many corporations is the innovation box regime, a “preferential corporate income tax regime” that aims to promote research, innovation, and development (DTS 2014). Under certain circumstances, income from patents and research and development is taxed at an effective rate of 5 percent (instead of 25 percent) (ibid.). 
 	The Netherlands further has an advance tax ruling practice in place. The ruling practice allegedly contributes to the “accessibility and reliability” of the tax authorities in the Netherlands (DNB 2000: 20). According to former State Secretary for Finance Frans Weekers – who puts forward an image of the tax authorities as being a service provider – the Dutch tax authorities are efficient for corporations as they are “consistent, approachable, transparent, and solution-oriented within the law, policy, and jurisprudence” (Tweede Kamer 2015-2016: 25 087 nr. 112). Advance tax rulings allow TNCs to acquire ‘certainty in advance’ regarding how transactions and transfer-pricing issues, as well as international tax structures and certain legal forms will be considered by the Dutch tax authorities (van Dijk et al. 2006: 16). These rulings are respectively called Advance Pricing Agreements (APA) and Advance Tax Rulings (ATR). The ruling practice is not unique to the corporate tax regime of the Netherlands; states such as Belgium and Luxembourg also have tax ruling systems in place.

3.2 A pattern of repudiations 

Since the late 1990s, the Dutch government has been criticized time and again for its (preferential) corporate tax regime, for refusing to acknowledge responsibility for the harmful aspects of this regime, and for its double standards regarding tax avoidance. Various international organizations, NGOs, and academics have critiqued the harmful aspects of the Dutch corporate tax regime or have labeled the Netherlands a tax or treaty haven for multinationals (Berkhout 2013, 2016; van Dijk et al. 2006; Gravelle 2015: 7; McGauran 2013; Meldgaard et al. 2016; van Os et al. 2013; Tax Justice NL 2012; Verbraak 2013; Weyzig 2013: 72). For example, the large scale abuse of the Dutch tax treaty network by TNCs has been repeatedly critiqued by NGOs (see e.g. McGauran 2013). Unintended use of tax treaties can result in treaty shopping – when an actor that is principally incorporated in a non-treaty locale sets up a conduit entity in a signatory state (with minimal or no economic substance) in order to make use of the benefits of a specific tax treaty (ibid.: 22). A network of tax treaties can thus contribute to a jurisdiction’s position as a financial turntable via which dividends and royalty payments can be routed in order to avoid withholding taxes (Sharman 2006: 26). Several media such as the Guardian, the New York Times, and Al Jazeera have also addressed the topic of tax avoidance in relation to the Dutch corporate tax regime (Browning 2007; Dizard 2014; Goodley and Milmo 2011). In the Lower House of the States General, tax avoidance has been discussed in relation to the Dutch corporate tax regime on numerous occasions.[footnoteRef:14] [14:  For instance, parliamentary debates have been held on 8 June 2011, 14 February 2013,18 December 2013, 21 January 2014, 5 March 2015, and 10 March 2016.] 

 	When confronted with characterizations of the Dutch corporate tax regime as a tax haven or as having tax haven characteristics, government officials steadfastly rejected these descriptions. At EU level the Code of Conduct Group on Business Taxation, established by the Finance Ministers of the member states, issued the Primarolo Report in 1999. The Code of Conduct established several criteria for identifying possible harmful tax measures. Based on the criteria, out of a total of 66 harmful tax measured that were identified among member states, 10 practices in the Dutch tax regime were considered to contravene the code of conduct – making the Netherlands the country with the most tax measures that were identified as potentially harmful (Code of Conduct Group 1999).[footnoteRef:15] The Primarolo report is significant as it constitutes the first extensive critique of the Dutch corporate tax regime and sparked considerable media attention. The reaction of the Dutch government to the Primarolo report was one of indignation and profound discontent. State Secretary for Finance Wouter Bos reacted as follows to the findings of the report: “pure jealousy, we are doing everything within the rules […] But in Brussels, it is not about being right, but of being put in the right” (Kalse 2000: par. 3, own translation). Several months later, when discussing proposed reforms of the corporate tax regime in response to the Code of Conduct exercise, the State Secretary was keen to emphasize that these reforms would only benefit the competitive position of the fiscal investment climate of the Netherlands (ibid.: par. 6). Investigation by the Dutch financial newspaper Financieel Dagblad in 2012 showed that a working group of tax officials – named the ‘Barbapappa group’ – had been established and was tasked with diminishing the reputational damage that had been caused by the Primarolo report (Willems 2012). The group also had to ensure that the Netherlands would be able to retain its favorable fiscal and investment climate (ibid.). More recently, in November 2015, Der Spiegel reported that representatives of the Dutch government (as well as those of Belgium and Luxembourg) have systematically attempted to thwart or delay discussions on the provision of tax incentives to corporations by member states in the European Union. This report was based on internal notes from the Code of Conduct working group (Becker et al. 2015). State Secretary for Finance Eric Wiebes denied these claims following questions in the Lower House of the States General (Tweede Kamer 2015-2016: 833).[footnoteRef:16] On the OECD level, critique has also been voiced over the Dutch corporate tax regime. The 2000 report Towards Global Tax Co-operation listed the Netherlands among the top five industrialized countries with preferential tax regimes that are potentially harmful and constitute harmful tax competition (OECD 2000: 12-14; van Dijk et al. 2006: 9).
 	Another highly publicized ‘incident’ occurred in May 2009, when public and political debate over tax avoidance was on the rise. In a press briefing titled “Leveling the playing field: curbing tax havens and removing tax incentives for shifting jobs overseas”, President Obama labeled the Netherlands a tax haven, next to Bermuda and Ireland. Obama’s briefing was widely covered in Dutch media (see e.g. van Kalles and Lalkens 2009; NRC 2009; RTL 2009; Trouw 2009). Two days after the briefing, the transcript was changed and the Netherlands no longer mentioned.[footnoteRef:17] Bos, now Minister for Finance, responded as follows to the briefing: ‘[e]very association of the Netherlands with the term tax haven, as a country where things take place that are not allowed, we repudiate.’ (Volkskrant 2009, own translation) The Embassy of the Kingdom of the Netherlands in Washington was quick to emphasize that the average corporate tax rate is 25.5 percent in the Netherlands and foregrounded the commitments of the Dutch government to information exchange (NRC 2009). This response – referring to two elements of the OECD tax haven criteria – is characteristic of reactions by government officials to critique. Several months later, in October 2009, State Secretary for Finance Jan Kees de Jager issued a response on behalf of the cabinet to the short documentary Nederland Belastingparadijs (The Netherlands: Tax Haven) which had aired earlier that month. In this statement, use of the term tax haven to describe the Dutch corporate tax regime was explicitly rejected (Tweede Kamer: 2009-2010: 31 369 nr. 8). The ‘routine’ government response of rejecting critique continued. Some years later, during a meeting with the Committee for Finance, State Secretary for Finance Weekers strongly distanced himself from tax haven characterizations when discussing the fiscal positioning of the Netherlands vis-à-vis other jurisdictions.[footnoteRef:18] The following excerpt aptly illustrates this rejection:

 	“Today, we are acting in line internationally. Our [ruling] practice is not being  
 	questioned. This is why I wish to firmly distance myself from qualifications that 
 	place the Netherlands in the category of tax havens. Currently, we do not have a bad 
 	reputation. Let us not soil our own nest. I find it extremely grave when our own 
 	nest is soiled and this hurts the attractive business climate of the Netherlands.” 
 	(Tweede Kamer 2011-2012: 25087 nr. 30)

In contrast to Weeker’s self-image concerning the reputation of the Dutch corporate tax regime, one interviewee stated that the reputation of the Netherlands is far worse than the Dutch government thinks. According to this interviewee, the Netherlands has, over the course of the years, acquired the image of being a tax haven (Gunn, personal communication, 2016).[footnoteRef:19] The following remark regarding a well-known tax planning structure was especially illustrative in this respect: “the point is the construction is called a Dutch sandwich, and I do not see how the Netherlands can get rid of the [tax] haven image when one of the most important planning structures in the world is named after the Netherlands” (ibid.). The year following State Secretary Weekers’ remarks, in March 2013, the Dutch House of Representatives even accepted a motion which requests the government to reject use of the term tax haven to describe the Dutch corporate tax regime and to dissuade this particular usage of the term in parliamentary discussions (Tweede Kamer 2012-2013: 25 087 nr. 35). Representatives from the Ministry of Finance have not been alone in rejecting critique. Minister for Foreign Trade and Economic Cooperation Lilianne Ploumen has also rejected the tax haven characterization as follows when outlining plans to introduce anti-abuse provisions in tax treaty negotiations with African countries: “the cabinet does not recognize the status of the Netherland as a tax haven” (de Waard 2015: par. 4). The image that arises from this pattern of denials and repudiations is that use of the term tax haven to describe (aspects of) the Dutch tax regime leads to considerable indignation among government representatives. Moreover, tax haven characterizations are regarded to be harmful to the competitiveness of the Dutch corporate tax regime (and therefore undesirable) and even ‘un-Dutch’ to a certain extent. While government officials have continued to downplay or reject critique regarding the harmful aspects of the Dutch corporate tax regime, the conduit structure of this regime kept expanding.

3.3 An expanding conduit structure

A feature of the economy of the Netherlands that has developed alongside the corporate tax regime is the presence of Special Purpose Entities (SPEs) – also called brass plate- or mailbox companies (OECD 2012: 8).[footnoteRef:20] To make matters more complicated, in the Netherlands, SPEs are called Special Financial Institutions (SFIs) by the Dutch Central Bank (DNB 2004: 2). These types of legal entities were created during the interbellum for ‘Dutch’ multinationals to avoid double taxation (Engelen 2014: 181). Oftentimes, SPEs are primarily engaged in group financing and holding activities and have little to no substantial economic presence (in the form of employment or corporate operations) in the jurisdictions in which they are located (OECD 2015b: 2). SPEs are legal constructions that frequently function as “pass-through entities” for channeling dividend, royalty, and interest payments – resulting in the erosion of tax bases (van Dijk et al. 2006: 3; Fernandez and Wigger, forthcoming). Important motives to establish an SFI in the Netherlands are its highly specialized and development financial services sector and opportunities for tax planning (DNB 2012: 28). This financial services sector includes, among others, accountants, banking and legal experts, but also corporate service providers. Corporate service providers – also called trust offices – manage many SFIs in the Netherlands; their primary task is providing substance to these legal entities (van Dijk et al. 2006: 22). Trust offices incorporate legal entities for their clients, thereby granting these entities an address and administration. This allows the owners of the entities, which are mostly TNCs, to benefit from tax advantages in the jurisdiction (such as utilizing a tax treaty network) (ibid.). A majority of the worlds’ TNCs has at least one SFI in the Netherlands (DNB 2012: 30). In 2014, 48 percent of the Fortune 500 companies had one or more legal entities in the Netherlands (McIntyre et al. 2015). Since the liberalization of capital movements in 1983 in the Netherlands, the number of registered SFIs has increased substantially – the number nearly doubled to approximately 4.000 in 1984 compared to 1983 (DNB 2000: 20).[footnoteRef:21] Between 2003 and 2012, the number of SPEs further rose with 75 percent to over 14.000 (DNB 2013: 7). Research by Dutch newspaper De Volkskrant, published in 2015, showed that the number of mailbox companies has grown 17 percent to 14.425 in the 2013-2015 period (Reijn and Kooistra 2015: par. 1).[footnoteRef:22] During the global financial crisis, non-financial SFIs continued to grow at a steady rate (DNB 2012: 34). 

3.4 A merchant in pastor’s guise

When discussing its fiscal policy, officials from the Ministry of Finance often describe a perceived conflict between two role positions – between actively promoting the Dutch fiscal regime, the role of merchant, and endeavoring to act as a moral agent, the role of clergyman. State Secretary Weekers has described this tension as follows: 

 	“You can build a wall around the Netherlands so it is not attractive for [corporate] entities 
 	with little substance, but doing so might mean throwing out the baby with the bathwater. 
 	This I do not want – especially when certain states which are not far removed from the 
 	Netherlands, can put themselves forward as attractive intermediary stations. This is why it 
 	is an unceasing search for a balance between merchant and clergyman. That is, balancing 
 	on a slack rope.” (Tweede Kamer 2010-2011: 25 087 nr. A) 

In practice, the Dutch merchant preaches as a clergyman in international forums when its reputation is perceived to be at stake, but refuses to act as a clergyman when confronted with the harmful aspects of its own corporate tax regime. What is more, there is a marked discrepancy between the construed self-image of the Dutch corporate tax regime among government officials, and the actual politics regarding tax avoidance. On the one hand, the Dutch government stresses its envisioned active participation and leading role in transparency and information exchange initiatives aimed at countering corporate tax avoidance (see e.g. Belastingdienst 2016, Reijn 2015, and Wiebes 2015: 4). On the other hand, the Dutch government continues to engage in (harmful) tax competition, actively endeavors to attract TNCs to the Netherlands, and promotes its favorable fiscal climate. When ‘the Netherlands’ is labeled a tax haven, or when the Dutch tax policy is critiqued, there is a profound unease and partial disbelief among government officials. These contrasting elements constitute a Janus-faced behavior. In defending its corporate tax regime, government officials draw from a particular competition discourse which foregrounds the need to maintain a competitive fiscal investment climate vis-à-vis other states. When voicing critique over the same regime, civil society agents make use of a tax justice discourse which contests the competition discourse. In the following section, these discourses will be outlined in greater detail. What is more, the (constellations of) agents that draw from these competing discourses will be grounded in material structures, showing why one discourse is empowered over the other. [15:  The criteria included, among others, measures which result in an effective level of taxation that is significantly lower than the average level of taxation in a member state, and measures which grant tax advantages in the absence of real economic activity (European Commission n.d.).]  [16:  Two interviewees brought up the uncertainty regarding alleged use of delaying tactics by Dutch government representatives. While information hinting at use of delaying tactics has been communicated to Dutch NGOs via informal channels on multiple occasions, this information could not be verified (van Diepen, personal communication, 2016; Römgens, personal communication, 2016). ]  [17:  One interviewee briefly suggested that the American Chamber of Commerce might also have lobbied the White House to change the transcript as large US firms arguably benefit from the conduit role of the Dutch tax regime (Römgens, personal communication, 2016).]  [18:  See Weekers (2012: 6) for similar remarks by the State Secretary for Finance in relation to Obama’s tax haven labeling and the decision of the Brazilian government to put Dutch holding companies on a grey list.]  [19:  In order to illustrate their previous remark, the interviewee mentioned that this image is held by several former colleagues that work in the tax community in the US (ibid.).]  [20:  While often used interchangeably, the meaning of these terms differs slightly.]  [21:  It should be noted that figures on the amount of SPEs or SFIs differ as organizations use different datasets, assumptions, and methodologies in their calculations. For instance,  the SOMO report Private Gain – Public Loss mentions that the Netherlands is home to approximately 23.000 mailbox companies, of which around 12.000 are Special Financing Institutions (SFIs) (van Os et al. 2013: 9).
]  [22: Kooistra mentioned that an expanding group of corporations, such as many small and medium enterprises, now makes use of tax planning techniques. As a result, the ‘tax avoidance market’ has not yet reached a point of saturation. What is more, the popularity of certain tax avoidance structures is also relatively rapidly subject to change, generating more business (Kooistra, personal communication, 2016).] 



Section 2: Empirical analysis

3.5 A dominant (neoliberal) competition discourse contested by a tax justice discourse

When examining discussions over the Dutch corporate tax regime, two contrasting discourses can be discerned which various agents draw from, namely a hegemonic neoliberal competition discourse and a tax justice discourse. Both discursive frameworks are constituted by different, contrasting sets of ideas about tax avoidance and tax competition. One interviewee explained as follows how these divergent frameworks lead to markedly different interpretations of events: “[w]e think the Netherlands is a tax haven because of the participation exemption, the tax treaties, etc., and they [the cabinet and financial sector actors] say the Netherlands has a favorable fiscal climate because – and then you get the exact same reasons.” (Römgens, personal communication, 2016) Another interviewee addressed the fundamental differences between the views of the Ministry of Finance and civil society agents: “the State Secretary states that he wishes to deal with tax avoidance. And what we ultimately want is that tax injustice is dealt with, I would say. We also find the [tax] competition between countries problematic. And according to the State Secretary, that [tax competition] is a good thing” (van Diepen, personal communication, 2016). 
 	The competition discourse is closely linked to what Hay and Rosamund (2002: 9) describe as “[g]lobalisation as external economic constraint”. As a “structured set of ideas” and “implicit and sedimented assumptions”, this discourse foregrounds the high mobility of capital, intense tax competition between states, and struggle for “locational competitiveness” (Hay and Rosamund 2002: 9-10). The ideas which jointly constitute this discourse are perceived to lead to external economic constraints on the behavior of states – limiting room for (political) agency. In the context of the Dutch corporate tax regime, and the Dutch economy more broadly, upholding and reinforcing a favorable business, tax, and investment climate, whilst maintaining a reputation for being a secure investment destination, are primary considerations. In this discourse, the principle of international tax competition is accepted and viewed as a positive development. There is an emphasis on (possible) benefits from tax competition and the need to maintain a level playing field, rather than on the negative externalities or harmful effects of this competition. Maintaining a competitive position vis-à-vis other states – retaining a fiscal edge – is considered to be of paramount importance. In Dutch, there even is a specific word which refers to the business, investment, and tax climate: vestigingsklimaat. This word is central in the tax competition discourse. The (perceived) reality of intensive tax competition means that financial innovation is important to retain a competitive fiscal edge. Unilateral reforms are regarded as problematic as they could lead to a deterioration of the competitiveness of a fiscal regime and result in loss of business. The competition discourse takes in a dominant position in the order of discourse on tax avoidance and tax competition; it is the discursive dimension of an ongoing neoliberal hegemonic project in the Netherlands.
	Contesting the competition discourse is the tax justice discourse which severely problematizes tax competition. Intense tax competition between jurisdictions is also regarded as a reality; however, the tax justice discourse foregrounds the harmful aspects of this intense competition – or, fiscal race to the bottom – such as consequences for the level of taxation in developing countries and the (indirect) impact on human rights. A clear link is made between taxation and (sustainable) development policies. When viewed in light of the discussion over tax avoidance in or through the Netherlands, the discursive lens focuses on, among others, policy coherence between tax policies and development policies. Tax avoidance is seen to affect the tax capacity of developing countries, thereby thwarting certain development initiatives and harming the public interest. Another focal point of the discourse is that TNCs have to pay their fair share of taxes as they also make use of, among others, the infrastructure of countries in which they operate. Contra the competition discourse, the tax justice discourse foregrounds the possibility for meaningful agency. 
	
3.5.1 The investment climate constellation

Various agents draw from the competition discourse and actively engage in constructing and furthering an image of the Dutch corporate tax regime as being integral to the economic well-being of the Netherlands. These agents foreground the competiveness and attractiveness of the Netherlands’ tax, investment, and business climate and present their fractional interests as being aligned with or representing the ‘common interest’ of the Netherlands. The investment climate constellation intersubjectively constitutes a shared conception of the ‘reality’ of the Dutch corporate tax regime and the interests of the Netherlands in relation to the tax regimes of other jurisdictions. This constructed image is projected abroad, but also serves an important role in ‘domestic’ debates and in the legitimization of policies. Agents in the investment climate constellation even draw from a similar vocabulary – tax consultancy language. Their discursive practice plays a key role in reproducing unequal power relations. The constellation of agents that engage with the neoliberal competition discourse include government officials, such as representatives of the Ministry of Finance and the Netherlands Foreign Investment Agency (NFIA), and a wide range of actors from the financial sector, some with ties to academia.  
 	Which agents constitute this group of financial sector professionals in the Netherlands? This group is comprised of accounting firms, most prominently the Big Four – PwC, Deloitte, Ernst & Young, and KMPG – specialized (tax) lawyers, tax advisors, bankers, and corporate service providers. This diverse set of actors plays an integral role in the assisting TNCs in devising and refining tax planning strategies (Weyzig 2013: 72). In the Netherlands, the concentration of tax managers and tax specialists is very high (Fernandez, personal communication, 2016). Traditionally, most of the financial and corporate service providers, lawyer firms, and tax advisors have been located in Amsterdam; at present, most of these agents are located in Amsterdam’s Zuidas business district. (Rengers et al. 2013: par. 8.). The proximity of many corporate service providers to Schiphol is regarded as an advantage; board members of mailbox companies that reside abroad that have to attend meetings or need to place signatures can do so with considerable ease (Rengers et al. 2013: par. 8). It should be noted that this constellation of actors is largely transnational; many financial sector agents have offices in numerous (tax haven) jurisdictions. As such, one cannot speak of a particular geographically-bound ‘Dutch’ financial sector constellation. Rather, there is a “specific multiscalar geography to the financial power elite of today” (Brenner 1999, as cited in Engelen 2015: 1607). This financial sector constellation actively furthers the neoliberal competition discourse, as will be shown below.
 	Financial sector agents that engage in lobbying efforts and draw from the competition discourse include, among others, Holland Quaestor, an interest organization which represents the majority of corporate service providers in the Netherlands; the Dutch Association of Tax Advisors (NOB), an interest organization for tax advisors; and VNO-NCW, the largest employer’s organization of the Netherlands. All three organizations actively promote the business, investment, and tax climate of the Netherlands on behalf of its respective members and share information with stakeholders and decision-makers in politics regarding, among others, developments in their sector (Holland Quaestor n.d. a, own translation ; NOB n.d. b; VNO-NCW n.d. a). On its website, Holland Quaestor states that its members “put in their expertise and contacts in order to guarantee the attractiveness and reputation of the Netherlands as financial centre and incorporation location” (Holland Quaestor n.d. a, own translation). Holland Quaestor endeavors to do so via keeping contacts with government institutions and participating in consultative bodies and committees (ibid.). The NOB provides comments on fiscal legislative proposals in its Committee on Legislative Proposals, which holds regular meetings with the Ministry of Finance following such comments, and has contact with members of the House of Representatives on a regular basis (NOB n.d. a). When considered relevant, the Committee comments that certain proposals will lead to a deterioration of the fiscal business climate (ibid.). The NOB describes the chief task of the Committee as follows: “it is the duty of the Committee on Legislative Proposals of the NOB to endeavor to exert influence on the realization of regulations and the implementation of these regulations in the earliest possible stage.” (NOB n.d. a: par. 4, own translation) The NOB core group Business, Investment, and Tax Climate in the Committee on International Fiscal Affairs actively engages in discussions regarding the investment climate of the Netherlands. Since January 2010, the NOB enters in discussions with the Ministry of Finance twice a year regarding international fiscal affairs such as the investment climate, and twice regarding the ruling practice (NOB n.d. c). The NOB frames its role and comments on legislative proposals as being technical, balanced, and objective (NOB n.d. a; Berentsen 2016: par. 3). In contrast, one interviewee argued the following regarding the NOB’s role perception: “it is reproducing existing political structures in the field of taxation … they endeavor to be neutral and apolitical, but they play within the confines of a fiscal system that has been established through political acts … [B]y not problematizing this, the outcome is certainly political in my view, but not in the way they image it.” (Gunn, personal communication, 2016) Tax consultants tend to emphasize the technical aspects of their contributions, while not addressing the political context in which these contributions are embedded.
 	The Confederation of Netherlands Industry and Employers (VNO-NCW) also employs the competition discourse and promotes the business, investment, and tax climate of the Netherlands.[footnoteRef:23] On its website, the organization emphasizes the need for “a competitive fiscal business climate as an important factor for economic development”, and the need for the Netherlands to continuously improve its fiscal business climate vis-à-vis those of other states (ibid., own translation). The VNO-NCW frequently voices its concerns over the fiscal climate of the Netherlands in Dutch media. For instance, in anticipation of the publication by the European Commission of guidelines to implement the OECD’s BEPS recommendations, the VNO-NCW as well as Loyens & Loeff argued that proposed measures by the European Commission to implement the OECD’s BEPS recommendations would harm the business, investment, and tax climate of the Netherlands (Berentsen 2016). Following the decision of Starbucks to relocate its European Head Office from Amsterdam to London, VNO-NCW called the relocation “a wake-up call for the cabinet” (NOS 2014a, own translation).[footnoteRef:24] More recently, in January 2016, the VNO-NCW released a statement titled “the Netherlands should improve its business, investment, and tax climate” following the publication of the PwC report “Paying Taxes 2016” (VNO-NCW 2016). In this statement, the VNO-NCW argues that the fiscal lead of the Netherlands vis-à-vis other jurisdictions is narrowing and that it is important to stay fiscally attractive as ‘a competitive fiscal business climate is an important factor for economic development’ (ibid.).  [23:  In an article named “Is this a tax haven?” on the website of the VNO-NCW, an image of the Netherlands as being (historically) focused on the abroad is put forward. Individuals that were interviewed for this article, such as a partner at Ernst & Young (who at the time was also chair of the NOB) and a Professor of Fiscal Economics (who also headed the ‘scientific bureau’ at Deloitte) reject the characterization of the Netherlands as being a tax haven, argue that the Netherlands is not out of tune with other states (such as Switzerland and Belgium), and emphasize the transparency of the Dutch tax authorities (Devenijns 2013: 18-20).]  [24:  A spokesperson for PwC reacted as follows to the relocation: “our business, investment and tax climate is losing its competitive position” (ibid., own translation).] 

 	
3.5.2 The tax justice constellation

A constellation of several civil society actors, including various NGOs and network organizations draw from a tax justice discourse and emphasize the harmful effects of the conduit structure of the Dutch corporate tax regime. Tax Justice NL functions as a coordinating network organization in the Netherlands that brings together Oxfam Novib, FNV (the largest trade union in the Netherlands), Oikos, SOMO, Both Ends, the Max van der Stoel Foundation, Transnational Institute, and ActionAid (Tax Justice NL n.d.). Tax Justice NL strives for a “globally fair tax system” and endeavors to “create more awareness among politicians and the general public about the global consequences of tax avoidance” (ibid., own translation). The network organization is member of the Global Alliance for Tax Justice and connected to Tax Justice Europe, with which Tax Justice NL exchanges information about, among others, current developments in the EU and OECD on regulatory initiatives (van Diepen, personal communication, 2016). Members of Tax Justice NL also meet on a regular basis on order to determine focal points, deliberate about lobby strategies, and create a framework for a common strategy (ibid.). Like the aforementioned financial sector interest organizations, actors such as ActionAid and Oxfam Novib also engage in lobbying activities. For instance, Oxfam Novib has regular contact with members of the House of Representatives (Berkhout, personal communication, 2016). ActionAid, Oxfam Novib and SOMO all publish reports and case studies on a regular basis in order to create political pressure, and bring attention to the topic of tax avoidance. Policy recommendations that follow from research are communicated to politicians and the public via media and lobbying letters (Berkhout, personal communication, 2016). The 2013 ActionAid report Sweet nothings and 2013 and 2015 SOMO reports Public loss, Private Gain and Fool’s Gold represent examples of detailed case studies, focusing on tax avoidance schemes by TNCs that involve the Dutch conduit structure. Fool’s Gold focused on the harmful role of the Dutch tax regime in actively facilitating tax avoidance, and indirectly impacting human rights in Greece (Hartlief et al. 2015). On several occasions, the report stresses the perceived responsibility of the Dutch government regarding its tax regime (ibid.: 9, 90).
 	Actors in this network endeavor to inform the public and influence public opinion – thereby steering the public debate on tax avoidance. In March 2015 employees of Oxfam Novib offered 10.000 signatures to members of parliament as part of its global Fair Tax Campaign for ‘fair tax and less poverty’ (Oxfam 2015). Wieb and Bloempje (caricatures of Minister of Finance Dijsselbloem and State Secretary for Finance Wiebes) held a sign stating “welcome in our tax haven!” (ibid.). In November 2015, ActionAid organized the Amsterdam Tax Tour for press and the general public – described as a “route through the taxjungle” including Tax Hotspots such as trust offices, accountancy firms, and the offices of companies such as Starbucks, and the Rolling Stones (ActionAid 2015). Both activities were held in cooperation with members of Dutch political parties – the Labor Party (PvdA), Socialist Party (SP), and Green Party (Groenlinks) – that have voiced critique over the corporate tax regime of the Netherlands on various occasions.[footnoteRef:25]  [25:  The position of the PvdA, member of the current coalition government, on tax avoidance is ambiguous. The role of several past PvdA Ministers (such as Willem Vermeend) in the development of the Dutch corporate tax regime has been subject to critique (see Vanheste and Oberndorff 2013). However, of late, the PvdA has become more critical regarding the role of the Dutch tax regime (Kooistra, personal communication, 2016). In 2013, the leader of the Labor Party said the following during an interview in the program Collegetour: “I think it is a bad idea that the Netherlands is a tax haven” (de Witt Wijnen 2016: par. 4).] 

3.6 Underlying social and material structures

In order to understand how the competition discourse has retained a dominant position in the order of discourse on tax avoidance, it is important to discern and examine underlying material and social structures that have enabled or constrained the former. In the following section, these material structures will be outlined. 

3.6.1 A strategic selectivity that privileges financial sector interests

There is a high degree of interwovenness between various government actors – most prominently the Ministry of Finance – academia, and the financial sector in the Netherlands. These agents jointly draw from and endeavor to shape and further the competition discourse. Their social construction power enables them to provide an authoritative, yet contested, representation of what is perceived to be at stake in discussions over tax avoidance. When asked, several interviewees addressed and critiqued this collusion of interests (Berkhout, personal communication, 2016; van Diepen, personal communication, 2016; Fernandez, personal communication, 2016; Römgens, personal communication, 2016). One interviewee clarified a statement they had made previously about there being a fiscal-financial complex in the Netherlands as follows: 

 	“public and private interests coalesce around a theme, and private self-interests  
 	are presented as the common interest. And also to institutionally anchor and reproduce
 	that [those interests]. You also clearly see that here: how a relatively small group present 
 	their interests as the interests of the Netherlands, and that the most important Ministries, 
 	for instance the Ministry of Finance, completely defend the interests of this group.” 
 	(Fernandez, personal communication, 2016) 

The interviewee further described the relation between corporate agents on the one hand, and government institutions and academia on the other hand as reflecting ‘corporate capture’ – referring to the influence that is exerted by corporate actors on political decision-making via, among others lobbying efforts – such as those outlined above – and the revolving door phenomenon (ibid.). Former politicians are often much sought after by corporate agents for their professional networks as well as their knowledge about the political procedures in and the policy language of the Hague (the city where the seat of government of the Netherlands is located). One interviewee described the influence of the financial sector on fiscal policy as follows: “[t]he influence of the financial sector is demonstrably strong; you can see this in the revolving door phenomenon, in advisory committees, and in exclusive diners and conferences that are organized by the NOB.” (Berkhout, personal communication, 2016) Another interviewee expressed that they thought NGOs are considerably well (and frequently) involved in various consultation procedures, they also stated that ultimately, the interests of corporate actors seem to carry more weight (van Diepen, personal communication, 2016).[footnoteRef:26] 
	Agents from the tax justice constellation frequently voice critique over the issue of ‘dual roles’; fiscal experts and academics are often involved in legislative innovation (via, for instance, advisory committees) while also being a partner at accounting firms or other financial service corporations – resulting in, at the very least, potential conflicts of interest (see Berkhout 2016). 
One interviewee emphasized that, in their opinion, the issue of dual roles primarily plays at the collective level in terms of diversity and danger of imbalance; certain themes are not addressed, there is the possibility of tunnel vision, and academics with a commercial motivation tend to cite each other (Gunn, personal communication, 2016). In 2013, the weekly paper De Groene Amsterdammer, conducted a research examining the additional professional functions of roughly 600 professors in economics, finance, accountancy, business administration, and fiscal law. Of those examined, 44 percent held a commercial additional function (Haegens and Bijman 2013). More recently, in May 2016, Oxfam Novib published a report which critiqued the dual roles of academics that are also affiliated with financial sector corporations. In their report (the translated title of which is: Tax Haven the Netherlands: we cannot make it any more fun, but we can make it more fair – a twist on the slogan of the Dutch tax authorities), Oxfam addresses, among others, the close links between tax consultancy offices, academia, and political commissions – implying that such ties constitute strong indicators for a collusion of interests (Berkhout 2016: 22). Out of 289 partners at tax departments in consultancy offices, 40 were linked to Dutch universities as professors or through regularly giving guest lectures (ibid.). These agents, which act as influential opinion makers in academia and politics, also have an interest in furthering the attractive investment climate of the Netherlands (ibid.: 23). The report also focused on the role of various educational institutions that engage with the topic of the Dutch investment climate. 
 	The image that arises from this interwovenness is that the state form in the Netherlands privileges (the position and interests of) financial capital fractions – thereby reflecting a certain strategic selectivity. These are not mere passive acts of privileging; government officials actively draw from, lend authority to, and further the competition discourse. Institutionalized and informal patterns of interaction between financial sector agents, and government officials (including the abovementioned lobbying efforts) constitute a social structure. When viewed from a critical realist perspective, the configuration of power relations serves as an underlying structure in the real domain. This structure empowers and grants the competition discourse an authoritative status vis-à-vis the tax justice discourse. The critique of civil society agents on the interwovenness shows that this strategic selectivity does not remain unchallenged. Instead, it is continuously subject to contestation. [26:  One such (informal) consultation procedure between civil society actors, corporate actors, and the Ministry of Finance is the Tax and Development Roundtable (Berkhout, personal communication, 2016; Römgens, personal communication, 2016).] 


3.6.2 The transnationalization of production

The transnationalization of production and economic clout of the financial sector in the Netherlands constitute underlying material structures that empower financial sector agents. Since the 1980s, the growing dominance of neoliberal ideology has impacted states’ policies to deregulate and liberalize financial markets, amounting in “a liberal pattern of financial relations” in the Western world (Heilleiner 2014: 180-1). Through technological advancements, financial capital has become vastly more mobile, leading to a process of transnationalization in capital markets as well as in business sectors. From the late nineteenth century onwards, corporations have also become increasingly mobile and transnational (Palan et al. 2010: 18). Following the expansion of transnational corporations (TNCs), transactions within corporate structures have become more complex; capital now flows from various sources to several destinations via legal entities that are based in numerous jurisdictions (DNB 2013: 2). In its 2013 World Investment Rapport, UNCTAD estimates that about 80 percent of global trade is linked to the international production networks of TNCs (UNCTAD 2013: 135). The high mobility of capital has enabled transnational capital to (threaten with) transferring production units abroad and channeling investments elsewhere, thereby empowering transnational capital fractions (Bieler and Morton 2008: 108). 
 	Various jurisdictions maintain a favorable tax regime to attract investments, which has led to fierce tax competition. In the 1981-2013 period, the average statutory corporate tax rate in OECD member states gradually declined from 47 percent to 25 percent (OECD 2014: 7). In the Netherlands, the corporate tax rate has been lowered from 35 percent to 25 percent from 2000 to 2015 (OECD 2015a: 17). One of the strategies via which states engage in tax competition is by developing preferential tax regimes – fiscal “initiatives and regulations designed to attract foreign capital” (Palan et al. 2010: 19). States – frequently advised by financial and fiscal professionals – develop such preferential tax regimes by pursuing niche strategies through “legislative differentiation” from other tax regimes (Palan et al. 2010: 35). The Netherlands has developed various fiscal incentives for corporations to invest and locate in its jurisdiction – the innovation box being an example. The participation of the Dutch government in fierce tax competition over foreign direct investment (FDI) and head offices serves as a material structure that underlies and contributes to the common sense status of the competition discourse.

3.6.3 A disproportionate financial sector

Particularly since the 1970s, there has been a shift in the “economic epicenter” from the industrial sector towards the service and finance sector in the Netherlands (Engelen 2014: 68, own translation). The size of the financial sector in the Netherlands is large relative to the size of its real economy (DNB n.d.: 13; OECD 2014: 4). This financial sector is home to a plethora of non-bank financial institutions, many of which are special financial institutions (SFIs), which have been established for tax-related purposes (DNB 2012: 10). These SFIs constitute roughly two-thirds of the other financial intermediaries sector – financial institutions that are not banks, insurers, and pension funds (ibid.: 12, 23). In 2010, SFIs comprised about 37 percent of the entire financial system in the Netherlands (SEO 2013: 2). During the global financial crisis, the number of SFIs in the Dutch financial sector continued to grow (DNB 2012: 34). Figure 3.1 gives an overview of the development of the Other Financial Intermediaries sector in the Netherlands over time. 
 	
Figure 3.1: The expanding (and disproportionate) financial sector of the Netherlands
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Source: DNB (2012: 43)

SFIs function as hubs for international financial flows; while the sector operates from the Netherlands, it is estimated to only have a limited impact on the domestic economy of the Netherlands (ibid.: 31). In the 1996-2001 period, the value of gross transactions effected by SFIs increased substantially from €782 billion to €4,500 billion (van Dijk et al. 2006: 21). In 2009, the incoming investment in the Netherlands amounted to 377 percent of its GDP (van Os et al. 2013: 9). The capital flows that are routed through this sector make the Netherlands one of the biggest global foreign investors (ibid.). Data from the IMF shows that in the 2009-2013 period, the Netherlands had the largest amount of inward and outward direct investment in the world (IMF 2015). In 2012, the foreign assets and liabilities of the Netherlands even amounted to ten times its GDP (DNB 2013: 3). Figure 3.2 illustrates the growth of the external assets of the Netherlands over time. The majority of these assets and liabilities are foreign direct investment – of which 80 percent can be attributed to SPEs and hence, legal entities with little to no productive presence in the Dutch economy (ibid.). The direct investments made by or in SPEs are not indicative of the investment climate of the Netherlands (ibid.: 2). Investment statistics from conduit jurisdictions are heavily distorted by the amount of investment flows that are related to and routed through SPEs (OECD 2015b: 1; SOMO 2015: 72). These numbers do indicate that the Netherlands attracts an amount of capital that is not proportionate to the size of its economy – it acts as a “financial turntable” (ibid.: 4). Combined, the legal framework of tax exemption legislation, liberal withholding tax regime and ruling practice, extensive bilateral double tax treaty network, and cluster of highly specialized financial sector professionals play a central role in attracting this  disproportionate amount of capital flows to the Netherlands (Fernandez and Wigger, forthcoming: n.p.). These capital flows are linked to the expansion of tax avoidance and financialized capitalism (ibid.).
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The conduit structure of the Dutch corporate tax regime should be viewed in relation to the wider international system of tax regimes. A conduit structure can facilitate tax avoidance strategies via its position in relation other jurisdictions with tax haven characteristics. The Dutch regime functions as one link in a long chain of connecting financial centers (DNB 2012: 31). The practice of the so-called double Irish with a Dutch sandwich tax avoidance construction illustrates this. The conduit structure of the Dutch tax regime plays a partial (but integral) role in this construction. When established and used, TNCs shift profits between entities in a corporate structure from a (relatively) high-tax country to a lower-tax country. The Dutch tax regime forms an intermediary link in a chain of tax regimes via which interest and royalty payments are transferred without withholding taxes to tax haven jurisdictions where the corporate tax rate is zero percent or very low. The intermediary position of the Dutch corporate tax regime constitutes a material structure. Various financial sector agents profit significantly from this conduit structure. Additionally, agents from the investment climate constellation, including government agents, discursively use the role of the tax regime as a conduit by presenting the Netherlands as punching above its weight internationally, as will be shown in the following section. 

3.7 Steering towards a social consensus on meaning

Members of cabinet, representatives of government institutions, and financial sector actors often endeavor to create a common sense understanding of the conduit structure of the Dutch corporate tax regime. Agents discursively link the regime to the historical role and reputation of the Netherlands – and the city of Amsterdam more specifically – as a hub for international trade and finance, thereby furthering a certain social identity. These agents actively endeavor to position the Dutch corporate tax regime and its conduit structure as having naturally followed the traditional international orientation of the Dutch economy. Government representatives project this historical image of ‘Holland’ abroad in various promotional strategies and link it to its current international position. These discursive acts serve to reinforce the hegemonic position of the competition discourse. This discursive practice reproduces the existing order of discourse, thereby upholding the status quo in the social practice (Jorgensen and Phillips 2002: 87).
 	Core features of the Netherlands that are often listed in promoting it as an investment location are its strategic geographical location, high quality physical infrastructure, highly educated and qualified workforce, and stable political and social climate. The Dutch water ways, port of Rotterdam and Schiphol Airport are taken to exemplify the high quality infrastructure (Netherlands Enterprise Agency 2016: 24-25). The proximity of and link of the Netherlands to the German industry, its “favourable location in relation to the European hinterland”, are other aspects that add to its strategic location as an “important distribution centre” (ibid.). Besides these features, the attractive and favorable fiscal business climate of the Netherlands is frequently foregrounded as contributing to its international reputation and internationally competitive position (DNB 2000: 20; HFC 2012; Netherlands Enterprise Agency 2016: 12; NFIA n.d. c; PwC 2015: 6; Tweede Kamer 2005-2006: 30.572 nr. 3). This positive view of the corporate tax regime is promoted abroad by government agencies such as the Netherlands Foreign Investment Agency (NFIA), Netherlands Enterprise Agency, embassies of the Kingdom of the Netherlands, and a wide range of financial professionals. When advertising the Netherlands, tax planning websites and trust offices frequently mention its historical role as an offshore and tax planning center (SOMO 2008: 2). The NFIA is an operational unit of the Dutch Ministry of Economic Affairs that assists corporations which are interested in locating their operations in the Netherlands (NFIA n.d. a). On its website, ‘invest in Holland’, the NFIA promotes its services as follows: “we roll out the orange carpet. The Netherlands Foreign Investment Agency offers free, confidential services to make starting up, rolling out and expanding your company easy in the Netherlands” (NFIA n.d. b). In early 2007, the NFIA even had the following promotional testimonial by Sun Microsystems on its website:
 
 	“Let’s face it: ask foreign companies why they’re really located here, and nearly 
 	everyone will reply that it’s because of the favorable tax ruling. The combination of 
 	this with the country’s political stability, well-trained labor force, their linguistic skills 
 	and international attitude as well as the stable infrastructure for roads and 
 	telecommunications — this is why we’re here.” (NFIA 2007, as cited in Browning 2007: 
 	par. 11)

There have also been reported instances of more active promotional activities jointly organized by private sector actors and government agents. In November 2013, trust office NOVA and the lawyer firm DLA Piper organized a seminar called ‘Dutch Holding Companies: New Opportunities for Structuring of Ukrainian Business’ at the Embassy of the Netherlands in Kyiv. The invitation to this event stated that “[t]ax planning opportunities for Ukrainian companies for financing through the Netherlands” would be addressed and that the seminar “provides a practical update on their (tax) efficient structuring using the Dutch companies” (DLA Piper 2013).
 	Government officials also frequently emphasize the historic conduit role of the Netherlands. During an interview with the public service broadcaster in the Netherlands, the NOS, in November 2014, State Secretary Wiebes responded as follows in response to questions regarding the Dutch tax regime: “the Netherlands is of course always, and has been for centuries, a transit country. […] the Netherlands is a transit country, a trade country. But that absolutely does not make the Netherlands a tax haven” (NOS 2014a, own translation). A similar view is expressed in the cabinet response to a report from the Netherlands Scientific Council for Government Policy (WRR) regarding the earning capacity of the Netherlands. In this letter, the fact that the Netherlands is one of the world’s biggest investors – an indicator of the conduit structure role of the Dutch corporate tax regime – is even hailed as a sign of the strong and competitive position of the Dutch economy (Ministry of Economic Affairs 2014: 2).[footnoteRef:27] The letter also stresses the historical position of the Netherlands in international trade: “[i]n the seventeenth century the Netherlands was one of the pioneers on the stage of international trade. This traditional Dutch view has remained, and brought us much” (ibid., own translation).  [27:  In a 2012 promotional brochure, Holland Financial Centre described the Netherlands as “The Humble Giant” (HFC 2012).] 


3.8 The continuing dominance of the competition discourse

The previous section has shown that the competition discourse takes in a hegemonic position in the order of discourse on tax avoidance. This dominance is enabled by non-discursive material and social structures. These include the strategic selectivity of the state form in the Netherlands, the transnationalization of production and capital, the disproportionate size of the financial sector in the Netherlands, and the conduit structure of the Dutch corporate tax regime – which continued to grow following the onset of the global financial crisis. Jointly, these factors help explain why the business, investment and tax climate remains of utmost import for the Dutch government, why the interests of financial sector agents are represented as the common interest of the Netherlands, and why the conduit structure (and its harmful aspects) are maintained. The following section focuses on the discursive practice following the global financial crisis. This discursive practice was marked by heightening discursive contestation by the tax justice coalition. The response of government agents to critique led to and subsequently reinforced the Janus-faced politics of the Dutch government.

3.9 A changing social practice: the global financial crisis and increased media attention 

In the period before the OECD initiative against harmful tax competition, which roughly started with the publication of the report Harmful Tax Competition, An Emerging Global Issue in 1998, tax avoidance was not readily recognized as a problem by the Dutch government. What is more, following the OECD’s harmful tax competition initiative and its blacklisting strategy, international attention was diverted from countries whose tax regimes arguably have tax haven or offshore financial center characteristics such as the Netherlands, Ireland, and the United Kingdom (Clark et al. 2015: 246). In discussions over the corporate tax regime, concerns for the possible harmful aspects of the regime did not feature prominently; concerns over the competitiveness of the Dutch corporate tax regime did, however, and remained to do so. A constant element of the competition discourse is that of the tax, business, and investment climate being a primary concern. One interviewee described the discursive focus of the Ministry of Finance as follows: 

 	“[W]e acknowledge that there is an international approach and that take part in this; we  
 	find this all very important’. And then comes the business, investment, and tax climate. 
 	And the business, investment, and tax climate is a sort of magic word. […] That really is 
 	tax advice language. […] Competitiveness is another term that comes back everywhere, I 
 	think. That is also just one of the priorities of the Dutch government: ‘we have to make 
 	sure that we remain fiscally attractive.” (Römgens, personal communication, 2016)

In discussing the Dutch ruling practice in 1995, State Secretary for Finance Vermeend mentioned that “since 1986, there has been a growing political and societal attention to the subject of rulings” (Tweede Kamer 1994-1995: 24 086 nr. 1). However, this increased attention was subsequently linked to the business, investment, and tax climate and the “competitiveness of the Netherlands in the international fiscal field” – not to normative critique (ibid.). At the time, the competition discourse was not subject to intense contestation. 
 	From roughly 2009 onwards, the social practice – the social and historical context in which the competition and tax justice discourse are embedded – changed markedly. Following the global financial and economic crisis, the European Commission, the Group of 20 (G20), and the OECD secretariat put corporate tax avoidance and issues of tax fairness high on the political agenda. Both in the OECD and EU, the European Commission and the secretariat have undertaken renewed political efforts to tackle corporate tax avoidance. In April 2009, following the G20 summit in London, the G20 announced that it was taking action against tax havens (van Hulten 2012: 245). Preceding this public announcement, the governments of France and Germany had also called for more decisive action against tax avoidance (Emmenegger 2014: 159). More recently, in June 2015, the European Commission presented its Action Plan for Fair and Efficient Corporate Taxation in the EU. The European Council has further agreed on an amendment of the 2011 directive on administrative cooperation in the field of taxation (2011/16/EU). In the OECD, the Base Erosion and Profit Shifting (BEPS) Action Plan, endorsed by the G20, addresses various questions related to tax planning strategies aimed at tax avoidance in order to assist countries in countering BEPS. 
	Political pressure following from this renewed momentum has in part shifted from the ideal-type small island tax haven jurisdictions towards OECD member states such as Switzerland (Emmenegger 2014: 159). The Dutch corporate tax regime has not escaped criticism. One interviewee stated that following the start of the OECD’s BEPS project, political pressure by other member states on the Dutch government to discontinue delaying tactics has mounted (van Diepen 2016, personal communication). Another interviewee commented that the tax haven reputation of the Netherlands likely has consequences for the political goodwill the Netherlands has in BEPS negotiation rounds (Gunn, personal communication, 2016). In December 2015, the European Commission published a report titled ‘Study on Structures of Aggressive Tax Planning and Indicators’ in the Taxation Papers. This study examined and assessed the corporate tax systems of all EU member states and identified possible structures that facilitate aggressive tax planning (Meldgaard et al. 2016: 6). Out of a total of 33 indicators of aggressive tax planning structures, the report found that 17 indicators are applicable to the Dutch corporate tax regime, of which 3 active indicators that can “directly promote or prompt an ATP [aggressive tax planning] structure” (Meldgaard et al. 2016: 8, 120). The European Commission has also taken a more active role in counteracting corporate tax avoidance by labeling certain tax rulings as state-aid. In June 2014, the European Commission announced it would launch inquiries into transfer pricing arrangements on the corporate taxation of Apple in Ireland, Starbucks in the Netherlands, and Fiat in Luxembourg. The following year, in October 2015, the Commission decided that the tax advantage provided to Starbucks in the Netherlands and to Fiat in Luxembourg violated EU state-aid rules by providing selective tax advantage which endorses transfer pricing without an economic reason (European Commission 2015a: par. 3-4). Following the decision, the Netherlands expressed surprise and formally lodged an appeal at the European Court of Justice (Dijsselbloem and Wiebes 2015). 
 	Especially from 2009 onwards, there has been increased (international) media attention to and public debate over the topic of tax avoidance and the role of the Dutch tax regime. Reports on corporate tax avoidance by Apple, Google, and Starbucks have been highly covered by Dutch media (see e.g. van der Kolk 2012, NOS 2014b, Volkskrant 2013). Several short documentaries on the Dutch tax regime – which have explicitly labeled the Netherlands a tax haven – have sparked discussions and led to parliamentary debates. In October 2009, Zembla, which describes itself as an investigative journalism programme, aired an episode titled ‘the Netherlands: Tax Haven’ (Zembla n.d.). The episode focused, among others, on offices of U2 and the Rolling Stones in Amsterdam which hold intellectual property rights – allegedly for tax avoidance purposes.[footnoteRef:28] In March 2015, a sequel to the 2009 short documentary was released – again foregrounding the harmful aspects of the Dutch tax regime. More recently, in April 2015 the Dutch investigative television program RAMBAM aired an episode with the same title. This episode also sparked considerable public debate – leading a member of the Lower House of the States General to submit parliamentary questions to the State Secretary for Finance regarding the Dutch ruling practice (Tweede Kamer 2014-2015: 2444). In late 2012, Mongolia decided to cancel its double taxation agreement with the Netherlands. The Mongolian Ministry of Finance explained its decision by stating that the agreement was mainly used in tax planning strategies by large extractive industry companies (McGauran 2013: 8).[footnoteRef:29] Even more recently, Brazil included ‘Dutch’ holding companies on a grey list of privileged tax regimes (PwC 2016). The Dutch corporate tax regime has also been scrutinized abroad. Following a hearing of the Public Accounts Committee in November 2012, in which representatives from Starbucks, Google, and Amazon were questioned about the tax affairs of their respective companies, the Dutch ruling practice received considerable media attention when Starbucks discussed its tax deal with the Dutch tax authorities (BBC 2012; Syal 2012). The changing social practice created discursive space for agents in the tax justice discourse to increasingly challenge the dominant competition discourse. The global financial crisis and aspects of the political aftermath have been frequently used by civil society agents when critiquing elements of the Dutch corporate tax regime – for example, by focusing on the power of the financial sector (Römgens, personal communication, 2016).[footnoteRef:30] The publication of the SEO report Uit de schaduw van het bankwezen (translation: from the shadows of the banking sector) in June 2013 and its reception exemplify the heightened discursive contestation.
 [28:  When in late 2006, U2 relocated its assets from Ireland to the Netherlands, this relocation sparked widespread criticism (see e.g. Peterkin 2006). ]  [29:  The IMF had previously advised the Mongolian government to renegotiate several of its double taxation treaties in light of possible abuse (ibid.).]  [30:  See e.g. Fernandez et al. (2013) and Hartlief et al. (2015) for examples of such linkages.] 

3.10 The SEO report: a clash of discursive representations

SEO is an organization that engages in applied economics research and is affiliated with the University of Amsterdam. SEO describes itself as conducting independent research and foregrounds its role as an independent, objective epistemic authority (SEO n.d.).[footnoteRef:31] In June 2013, SEO published a report that focused on the economic benefits of Other Financial Institutions (OFIs) (which include SFIs) to the real economy of the Netherlands. The publication of the report was subject to intense discursive contestation and reflects the link between the strategic selectivity of the state and the existent order of discourse. The SEO report had clear political value at the time of its release as the various costs and benefits of the corporate tax regime of the Netherlands were subject to intense debate. In 2009, SEO had published the report Trust Matters, commissioned by two interest organizations for corporate service providers in the Netherlands (which would later merge into Holland Quaestor). The report outlined the trust sector in the Netherlands and described the sector as “a unique niche, combining and adding to the strength of two vital industries in the service driven Dutch economy: professional business services and financial services” (SEO 2011: 1). The 2013 SEO report was commissioned by the Holland Financial Centre (HFC), a public-private initiative (viewed by some as a lobby organization) which existed from 2007 until 2014. The principal goal of HFC was to “strengthen the financial sector in the Netherlands” (Archive is). Among others, the Ministry of Finance and the municipality of Amsterdam participated in the Holland Financial Centre and were in the consultative group for the SEO report (Tweede Kamer 2012-2013: 25 087 nr. 48). The role of HFC has been subject to considerable critique. The initiative has been critiqued for primarily serving the interests of the financial sector and for institutionalizing a collusion of interests between politics and supervisory authorities, and financial sector agents (Engelen 2014: 17).
 	The Dutch cabinet and financial sector agents used the findings of the SEO report in order to lend strength to the competition discourse, focusing on the economic benefits of the sector and its integral role in the Dutch economy. According to State Secretary Weekers, the report would be important to conduct “the public debate on the basis of facts, not emotions” (Engelen 2014: 190, own translation). Similarly, the NOB stated the following in a press release: “now, the discussion in media and politics and be held on the basis of facts instead of presumptions” (NOB 2013, own translation). VNO NCW also released a press statement in which it praised the SEO report, emphasized the economic importance of the sector, and stated that the report places the societal discussion “in the right perspective” (VNO NCW 2013, own translation). What is more, a confidential internal lobby instruction of VNO-NCW that was leaked to the press contained the following phrase regarding the SEO report: “if the economic significance is showed in this report, this should be the conclusion of the discussion in the Lower House of the States General.” (Rengers et al. 2013: par. 18, own translation). One interviewee expressed that they found it particularly problematic that, in the period before its publication, the SEO report had already gained a prominent role in the public debate as the report which would form the basis of future discussions and policy changes (Römgens, personal communication, 2016). Many politicians were of the opinion that further discussion on the tax regime should not take place until the publication of the SEO report. In a joint letter sent to the Lower and Upper House of the States General, the Minister of Foreign Trade and Development Cooperation and the Minister of Finance interpreted the SEO report as follows: “[t]he description of the Dutch business climate in the [SEO] report has confirmed the government in its view that the tax climate in the Netherlands makes this country attractive for foreign investments.” (Ploumen and Weekers 2013: 9) Earlier in the letter, the alleged economic importance of the sector was emphasized and used to argue against taking unilateral measures which could harm the competitive position of the Netherlands (ibid.: 3). During an interview in 2013, State Secretary for Finance Weekers used the SEO report as follows when responding to the question whether the Netherlands could be considered a tax haven: 

 	“[n]o, were are not. This report [the SEO report] has mainly shown that the 
 	Netherlands significantly benefits from our financial service provision. It brings us 
 	considerable tax revenue and employment. We are in a crisis and can currently not 
 	afford to miss out on this economic advantage. We cannot lose those jobs.” (NU 2013, 
 	own translation) [31:  In the NOB magazine Orde prof. dr. Baarsma, former director of SEO, discussed the role of SEO as follows: “we are economists, we do not take in a moral standpoint” (Orde 2013: 28, own translation).] 


Weekers thus used the (disputed) findings of the SEO report to reject the tax haven characterization, and linked the discussion to a crisis narrative to argue against reforms and in favor of maintaining the regime in its current form.[footnoteRef:32]
  	Various civil society agents were critical of the alleged neutrality of the SEO research, the type of questions that were addressed (the one-sided focus on the benefits and positive aspects of the sector), and the methodology of the report (ActionAid 2013; Berkhout 2013: 14; Lijfering 2013; van Diepen, personal communication, 2016; Fernandez, personal communication, 2016). When asked, two interviewees indicated that Tax Justice NL and its members chose not to participate in the consultative group of the project despite being invited, as doing so would legitimize the report – and, by extension, a one-sided portrayal of the sector (Fernandez, personal communication, 2016; Römgens, personal communication, 2016). Following widespread discontent with the SEO report, a motion was accepted that requested the government to commission a new research, to be conducted by the Dutch Court of Audit (Tweede Kamer 2012-2013: 25 087 nr. 44). The motion listed the appearance of collusion of interests between private sector actors, supervisory authorities, and the government in HFC, as well as the credibility of the SEO report more generally as motivations (ibid.). The findings of the Court of Audit report, published in November 2014, were also subject to discursive contestation.[footnoteRef:33] State Secretary for Finance Wiebes interpreted the report by stressing that the fiscal investment climate of the Netherlands is in line with that of “other European countries” (the countries listed in the report being the United Kingdom, Switzerland, and Luxembourg – all frequently critiqued for being tax havens or having tax haven characteristics) (Wiebes 2015: 1-2). In contrast, Oxfam Novib stressed the lack of transparency the Chamber of Audit faced regarding the tax rulings (Joop 2014: par. 4).[footnoteRef:34] [32:  SEO director Baarsma voiced a similar ‘tax competition argument’ in an interview about the SEO report: “even by discussing this [potential reforms to tax policy], corporations leave to other countries” (Orde 2013: 29, own translation).]  [33:  Interestingly (and perhaps slightly ironic), the findings of this report were presented on the day LuxLeaks was first reported on in the press.]  [34:  In a report published in 2016, Oxfam Novib stressed that the Chamber of Audit report showed that the conduit structure of the Dutch tax regime was growing (Berkhout 2016: 17).] 

 	At the time of the publication of the 2013 SEO report, SOMO published the shadow report Should the Netherlands sign tax treaties with developing countries?, which directly contested the SEO report. This report foregrounded the revenue losses in partner countries due to lower withholding taxes in Dutch treaties and treaty shopping (an estimated € 771 million) (McGauran 2013). It further emphasized the perceived responsibility of the Dutch government regarding policy coherence for development (ibid.). The report also questioned and critiqued the assumption that double taxation treaties are good for development (ibid.). The following excerpt from the report aptly illustrates how SOMO views the stance taken by the Dutch government in the domestic debate: 

 	“[d]espite a vibrant and critical parliamentary debate over the past years and increasing 
 	indications that Dutch treaties are harming poor countries, the government still firmly 
 	holds on to the claim that its tax regime is not proven to harm developing countries and 
 	fulfils all the norms of the international tax system.” (McGauran 2013: 8)

Some months earlier, Oxfam Novib had published a critical report focusing on tax avoidance via the Netherlands and the impact of tax avoidance on developing countries. Oxfam foregrounded the lack of policy coherence between development aid policy and tax policies, explicitly stating this in the first sentence: “[c]ompletely contrary to its agenda on sustainable development and poverty alleviation, the Netherlands functions as a hub for large corporations, which channel profits untaxed away from poor and rich countries.” (Berkhout 2013: 1, own translation) The report also addressed the possibility for agency by the Dutch government: “[t]hat there are significant challenges at the international level, cannot and should not mean that the Netherlands does not take responsibility domestically.” (ibid.: 13) Critique on policy coherence for development is a recurring element in the discursive contestation by agents from the tax justice constellation. These agents geared this critique towards the Ministry of Foreign Trade and Development Cooperation. One interviewee indicated that the policy coherence perspective is very relevant (and important) for NGOs (Römgens, personal communication, 2016). In response to a question about the policy coherence critique, another interviewee expressed that it is more effective to target the Ministry of Finance as well as the Ministry of Foreign Trade and Development Cooperation with their message (Berkhout, personal communication, 2016). The interviewee stressed that it is important to take into account the rigid the division of competences between the two Ministries: while the international tax policy and fiscal legislation for corporations in the Netherlands fall under the scope of the Ministry of Finance, the Ministry of Foreign Trade and Development Cooperation concerns itself with capacity building of tax authorities in developing countries. The Ministry of Finance is considerably more powerful and influential compared to the Ministry of Foreign Trade and Development Cooperation when looking at their respective competences concerning the entire Dutch corporate tax regime.
	
3.11 Discursive depoliticisation: a response to discursive contestation

Government officials often refer to OECD initiatives against tax avoidance and its tax haven criteria when repudiating tax haven characterizations. This creates a contradictory dynamic in which the Dutch government refers to actions that are being undertaken in the OECD (and stresses its active participation herein), while it simultaneously refuses to acknowledge responsibility for the harmful effects of its own corporate tax regime. These linkages to OECD discourse are acts of discursive depoliticisation – the creation of a discursive environment in which a common sense conception is put forward, room for individual agency is downplayed, and the political contingency of an issue is masked, while other (dissenting) views are marginalized. 
 	The term tax haven is controversial, used for divergent purposes, and its application is often contested (Sharman 2006: 21, Weyzig 2013: 72). Despite some recurring criteria such as a zero or low tax rate and secrecy provisions, there is a marked lack of consensus on what criteria ought to be used in defining tax havens, nor is there agreement on a definite list of tax havens (Weyzig 2013: 72).[footnoteRef:35] For example, the Financial Secrecy Index of the Tax Justice Network, the OECD blacklists, and those set up by the IMF have been subject to change over time and differ in the criteria that are used.[footnoteRef:36] The term tax haven is a floating signifier, the interpretation of which is subject to intense discursive struggle. While some jurisdictions are arguably relatively more straightforwardly ‘identifiable’ as being tax havens – so-called pure tax havens – other jurisdictions take in a more ambiguous position. Here, the lines between tax haven, offshore financial center, harmful tax regime, and preferential tax regime are blurred, arguably somewhat arbitrary, and subject to contestation (Palan et al. 2010: 22). This group of jurisdictions often has a diversified economy, a ‘normal’ tax system for a substantive part of  the economy, but also specific fiscal exceptions and special tax provisions aimed at certain corporate activities (Weyzig 2013: 72).
 	Defining what constitutes a tax haven and the process of labeling jurisdictions a tax haven are acts which are subject to political negotiation (Emmennegger 2014: 160); certain definitions arguably serve the interests of some over those of others.[footnoteRef:37] The prevailing definition and image of what constitutes a tax haven in the OECD is closely linked to pure, ideal-type island state jurisdictions. As a result, intermediary jurisdictions, including several OECD member states, are less at risk of being placed on a blacklist. The 2006 SOMO report The Netherlands: A Tax Haven? already described this dynamic in case of the Netherlands as follows: 

 	“[a] final advantage of the Netherlands is that the Dutch tax system satisfies the 
 	requirements of both the EU as well as the OECD, and for that reason, in contrast with 
 	more known tax havens, it is also attractive to investors from the point of view of 
 	reputation.” (van Dijk et al. 2006: 37)  [35:  The 1998 OECD ‘Harmful Tax Competition’ report listed “no or only nominal taxes, lack of effective exchange of information, lack of transparency, and no substantial activities” as key factors to identify tax havens (OECD 1998: 23).]  [36:  Palan et al. (2010: 41-44) provide a detailed overview of various tax haven lists which have been published by international organizations and civil society organizations since the late 1970s.]  [37:  One interviewee also stressed the political nature of the term tax haven and mentioned that in the tax consultancy practice, the tax-haven label is oft used to dissuade potential clients from locating to, for example, the Netherlands (Gunn, personal communication, 2016).] 


The reputation of jurisdictions and the motives of observers often also play an integral role in processes of defining and labeling besides supposed objective features of tax regimes and certain financial regulations (Sharman 2006: 21). For instance, the 2009 OECD blacklist in part reflects the outcome of a political negotiation process (Emmenegger 2014: 159; Weyzig 2013: 72). The criteria used in this blacklist are based on standards of information exchange, while previous blacklists used a broader set of criteria (Weyzig 2013: 72). The 2015 SOMO report Fool’s Gold – which addresses the relation between tax avoidance and human rights by focusing on the Canadian mining company Eldorado Gold, its presence in the Netherlands, and plans to pursue mining activities in Greece – expresses a similar view of the political nature of definitions and lists:  

 	“[o]fficial lists of tax havens are notoriously prone to political manipulation in the 
 	context of fierce international tax competition. In particular large OECD countries that 
 	have tax haven features remain excluded from official lists. The Netherlands is often 
 	mentioned, however, in discussions about international corporate tax avoidance and 
 	has been identified as a tax haven jurisdiction.” (Hartlief et al. 2015: 39)

Tax haven classifications are thus not objectively applied to an existing reality; rather, through the act of labeling social reality is in part shaped by the “social construction power” of agents (Sharman 2009: 580). Actors tend to use a consensual approach when identifying and labeling jurisdictions as tax havens: “the more authorities believe that a state serves as tax haven, the more likely it is to be one” (Palan et al. 2010: 45). It is here where power relations play an important role in the labeling process. 
 	The OECD is an influential agent in the diffusion of policy frameworks (Marcussen 2000: 3). As it lacks direct regulatory power, the OECD relies on “persuasion, socialization, and model building”; the OECD exerts influence and effect policy change via “consensual deliberation and the force of ideas” (Sharman 2006: 129, 131). An example hereof are past efforts by the OECD to make its double taxation treaty model the international standard – efforts via which the OECD represented the interests of capital-exporting countries (McGauran 2013: 18). The effectiveness of the OECD is in part linked to its reputation of being an impartial scientific and epistemic authority, but also that of an “an authoritative advocate of liberalisation, economic growth and free trade” (Lehtonen 2009: 390; Marcussen 2000: 5; Sharman 2006: 10, 129). The OECD acts as an ideational agent in diffusing a “structural determinist globalization discourse” (Marcussen 2000: 9-10, 16).[footnoteRef:38] By providing agents from its members with arguments that can be utilized to legitimize certain actions and policies, the OECD empowers or lends discursive authority to these agents in ‘domestic’ politics (Lehtonen 2009: 390; Marcussen 2000: 3).  [38:  This discourse closely resembles the aforementioned “globalization as an external economic constraint” discourse as described by Hay and Rosamond (2002: 9).] 

 	By linking the competition discourse to OECD initiatives and its discourse on tax regulation and tax competition, those drawing from the competition discourse gain a more authoritative status in the domestic debate. In such situations, interdiscursivity can be observed, where actors strategically draw on other discourses in order to increase the influence and standing of their own discourse. State Secretary for Finance Weekers has made use of discursive depoliticisation on multiple occasions. In 2013, Weekers stated the following in response to questions from a member of parliament regarding the motion on the repudiation of the term tax haven when used to describe the Dutch tax regime: “[t]he only organization which took the effort to formulate clear criteria for labeling a state a tax haven is the OECD, and according to these criteria the Netherlands is not a tax haven […] That is why it is of little use to employ different criteria” (Weekers 2013: 2-3). A similar reasoning is found in the State Secretary’s reply to questions regarding the OECD’s blacklists in a meeting with the Committee for Finance: “On to the black lists. I will not conduct a policy of our own regarding tax havens or blacklists. The OECD has a definition for that.” (Tweede Kamer 2012-2013: 25 087 nr. 48)[footnoteRef:39] During an interview in the current affairs program Pauw & Witteman State Secretary for Finance Weekers uttered a similar declaration by stating “well, the international definition of tax haven is that a country does not provide information” (Joop 2013, own translation). These responses by government officials are largely evasive – the critique that is voiced by civil society agents such as SOMO is not directly addressed and substantively engaged with. Instead, implicit references are made to the OECD standards and tax haven criteria – in an attempt to further a common sense understanding based on the competition discourse. These (strategic) linkages are instances of objective modalities – the representation of an agent’s utterance as an objective fact (Jorgensen and Phillips 2002: 84). [39:  Discursive depoliticisation has also been used by financial sector agents. During a radio interview regarding a report by the Audit Chamber in November 2014, André Nagelmaker, director of Holland Quaestor, argued that “the Netherlands is not a tax haven. That is very important to remark” (Dit is de dag 2014, own translation). Nagelmaker elaborated on this declaration by referring to the OECD tax haven criteria regarding little or no taxation, absence of information exchange, and secrecy provisions.	] 


3.12 A Janus-faced behavior through interdiscursivity

Following considerable media coverage on tax avoidance issues in the wake of the global financial crisis and subsequent intensified discursive contestation by civil society agents, the discursive practice of government agents changed. While the competition discourse retained its dominant position in the order of discourse, government agents now recognized corporate tax avoidance to be a problem in their discursive practice and regarded it undesirable or unwanted. One interviewee described the changes in the narrative and image concerning the role of the Dutch corporate tax regime as follows: 

 	“Initially the first defense was always ‘there is nothing wrong, it is not true.’ Afterwards 
 	came, ‘yes, okay, odd activities take place in the Netherlands, but these are essential for 
 	the Dutch economy. And if we do not do it, other countries will. And what you actually 
 	see after that, now it is increasingly said, ‘all those mailbox companies, these get us 
 	nowhere; we actually want to get rid of them.” (Fernandez, personal communication, 
 	2016)

Another interviewee also described this discursive shift: “[t]he Ministry of Finance will still not state that the Netherlands is a tax haven, but that tax avoidance is a problem. That was not the case a few years ago.” (van Diepen, personal communication, 2016) The adoption of several contradictory motions from 2009 onwards reflects this gradual shift.[footnoteRef:40] In 2009, a motion passed which requested the government to assess the impact of tax avoidance by MNCs via the Netherlands on developing countries (Rijksoverheid 2009-2010: 32 123 nr. 16). In contrast, in February 2013, a motion was proposed (and subsequently adopted) which stressed the importance of the favorable fiscal business and investment climate of the Netherlands, and emphasized that other states wish to enter in “fiscal competition” over this favorable climate (Tweede Kamer 2012-2013: 25 087 nr. 36). The motion requested the cabinet “not to take unilateral measures in the actual discussion over fiscal business and investment climates which would do harm to the position of the Netherlands” (ibid.). This motion – reflecting the position of the cabinet – was readily interpreted by government agents as a confirmation of existing policy (Römgens, personal communication, 2016). In the same year, a motion was accepted that requested the cabinet to dissuade use of the term tax haven in relation to the Dutch corporate tax regime in Parliament (Tweede Kamer 2012-2013: 25 087 nr. 35). This motion constituted an endeavor to “correct” utterances that are not considered acceptable within a discourse genre – discursive correction (Chilton 2004: 94-95). The Lower House also accepted a motion during this period, part of which was phrased as follows: “taking into consideration that it is a bad idea that the Netherlands is a ‘tax haven’ and levies too little tax on corporations that do nothing here apart from channeling through their money” (Tweede Kamer 2012-2013: 31 066 nr. 163). 
 	After the publication of the aforementioned SEO report and a study by the International Bureau of Fiscal Documentation (IBFD) on the Dutch tax treaty network, State Secretary for Finance Weekers and Minister for Foreign Trade and Development Cooperation Ploumen sent a letter to the Upper and Lower House of the States General in which they announced several measures to prevent “unintended use of treaties in combination with Dutch legislation” (Ploumen and Weekers 2013: 4).[footnoteRef:41] The contents of the letter marked a significant departure from previous cabinet positions; for the first time, the responsibility of  the Dutch government for the harmful effects of its tax regime was partly acknowledged, as illustrated by the following excerpt from the letter: 

 	“[t]he Netherlands needs to take a critical look at itself … The government therefore does 
 	not close its eyes to criticism of the role played by Dutch link companies in international 
 	group structures or to the conspicuous volume of the monetary flows that pass through 
 	Dutch special financial institutions.” (Ploumen and Weekers 2013: 2) 

This partial acknowledgement reflects a gradual willingness to acknowledge the harmful aspects of tax avoidance.[footnoteRef:42] However, despite this slight discursive shift, competitiveness-related considerations remained of the utmost importance (and formed the point of departure of the letter), as can be discerned from the following excerpt:

 	“The disadvantage of applying unilateral measures in the Netherlands is that they do not  
 	prevent opportunities for tax avoidance via organisational structures involving other 
 	countries, whereas they can be detrimental to the competitive position of Dutch 
 	companies.” (Ploumen and Weekers 2013: 2)

In response to the letter, SOMO described the reforms as “mostly cosmetic changes that have insufficient effect in practice”, and mentioned that “the cabinet neglects to effectively sharpen the substance requirements” (SOMO 2013, own translation). Multiple interviewees were critical of the reforms and found them to be largely symbolic in nature or attempts at window dressing (van Diepen, personal communication, 2016, Fernandez, personal communication, 2016; Römgens, personal communication, 2016). One interviewee described the reforms as follows:

 	“You see that every measure that is announced is developed in such a way that it actually  
 	is not effective. It is only developed so it has a maximum public relations effect, but 
 	little actual effectiveness. So, in practice, little changes, but in the entire way of talking 
 	about it [the Dutch corporate tax regime], a lot changes. But that is of course necessary to 
 	ensure it functions the way it functions.” (Fernandez, personal communication, 2016)[footnoteRef:43]

Two of these interviewees mentioned they experienced the proposed reforms as an endeavor to silence the debate and partially co-opt the points of critique that had been raised by civil society agents (van Diepen, personal communication, 2016; Römgens, personal communication, 2016). One of these interviewees further argued that government officials repeatedly used the reforms to counter later critique from NGOs about, among others, policy coherence (van Diepen, personal communication, 2016). The 2013 letter thus constitutes interdiscursivity. Government agents articulated elements of the competition discourse with elements of the tax justice discourse. This interdiscursivity ensured the competition discourse retained its dominant status in the order of discourse. The contradictory behavior of the Dutch government that results in a Janus-faced politics regarding tax avoidance has thus come forth from discursive contestation in a changing social practice. 
 [40:  While these motions do not reflect the discursive practice of government agents, these are indicative of a changing discursive practice among politicans – several of which are members of a political party that is in the current coalition.]  [41:  There measures included a broader application of substance requirements to corporate entities and the renegotiation of several tax treaties with the aim of including anti-abuse provisions. ]  [42:  More recently, in reacting to the Panama Papers, Minister for Finance Dijsselbloem stated that the Netherlands has been used by corporations for tax avoidance too often and was “part of the problem” (Jonker 2016: par. 1, own translation). Dijsselbloem further stated that the Netherlands should “become part of the solution”, now it was EU-chair (ibid.).]  [43:  The interviewee further regarded the substance requirements to be “non-substance requirements”, because, in practice, these requirements entail that corporations have to achieve fiscal presence in the Netherlands without actually having a real economic presence (ibid.). This fiscal or legal presence can easily be achieved by using the services of a trust office (Algemene Rekenkamer 2014: 7).] 

[bookmark: h.26in1rg]3.13 Onwards marches the merchant (in pastor’s guise)

Since this discursive shift (and adoption of a slightly more reflective stance), concerns over competitiveness and the attractiveness of the fiscal business climate of the Netherlands have remained focal points in government discourse. The Janus-faced behavior continues. When tax avoidance is discussed in relation to the Dutch corporate tax regime, it is considered to be an unintended consequence or side effect – additionally, room for agency is still downplayed. For example, in a 2015 letter about international taxation and tax avoidance, State Secretary for Finance Wiebes (2015: 2) discussed tax avoidance as follows: “After all, it upsets fair competition. What is more, it undermines the tax moral and, justly or unjustly, tarnished our excellent business, investment, and tax climate.” A recent factsheet on tax avoidance by the Dutch tax authorities answers the question “Does the Netherlands facilitate tax avoidance through its tax legislation?” with a firm “no” (Belastingdienst 2015: par. 3). The factsheet also stresses the government’s desire for a “level playing field” between TNCs and corporations that operate in one jurisdiction as well as the leading role of the Dutch government in transparency initiatives (ibid.: par. 3, 19, 21). The oft-proclaimed priorities regarding competitiveness also form the basis of the 2015 cabinet appreciation of the outcome of the BEPS-report. In the letter, a feeling of unavoidable (and reluctant ) compliance with the BEPS recommendations is conveyed: 

 	“[t]his [the adaption of several national rules] will possibly lead to resistance, but only 
 	resisting will place us in a position of untenable isolation and would unnecessarily harm 
 	the reputation of the Netherlands. That is why we have to wisely move along with 
 	coordinated and binding international changes.” (Wiebes 2015: 5, own translation)

State Secretary Wiebes further emphasizes the cabinet’s intention to partly mitigate the perceived negative effects of the inevitable reforms to the corporate tax regime by introducing new fiscal measures – such as lowering the corporate tax rate (ibid.: 10). This rhetoric is reminiscent of the promises made by State Secretary for Finance Bos in 2000 following the Primarolo report. In the letter, Wiebes mentions that the envisioned measures will be financed by the increased tax revenue resulting from the reforms (ibid.).[footnoteRef:44] The State Secretary also foregrounds the envisioned leading role of the Netherlands in information exchange initiatives and the introduction of anti-abuse provisions in tax treaties in the letter (Wiebes 2015: 4, 10-11). While State Secretary Wiebes cautiously acknowledges the possible harmful aspects of the Dutch tax regime, the possible effects on the competitiveness of the Netherlands remain central. Wiebes (2015: 8) describes the core aspects of the Dutch tax system as follows: “strong aspects which, admittedly, carry a (limited) risk for abuse, but where untargeted and disproportionate countermeasures can have considerable consequences for our fiscal business climate.” The competition discourse thus holds strong, while elements of  the tax justice discourse sporadically surface. The strategic selectivity of the state continues to firmly privilege financial sector interests, and so, the Dutch merchant marches onwards whilst maintaining a Janus-faced politics. [44:  Wiebes (2015: 10, own translation) expressed this as follows: “[w]here possible, the cabinet wants to make targeted use of the actual budgetary revenue of BEPS which leads to an unintended relative deterioration of the fiscal business climate of the Netherlands, in order to maintain an attractive fiscal business climate” (ibid., own translation).] 






Conclusion: a contested hegemonic project in motion

The research question which has been pursued in this thesis is the following:

How can the Janus-faced politics of the Dutch government on corporate tax avoidance be explained?

The empirical analysis shows that the Janus-faced political behavior resulted from an ongoing discursive struggle between a dominant neoliberal competition discourse and a tax justice discourse. In order to understand how this discursive struggle has developed, non-discursive material and social structural factors as well as the discursive practice of constellations of agents were of import. The competition discourse, a discursive dimension of a neoliberal hegemonic project at a particular historical juncture, maintains a dominant, yet increasingly contested position in the order of discourse. A constellation of government actors – primarily from the Ministry of Finance – and financial sector agents (some with ties to academia) actively further the competition discourse and steadfastly foreground concerns over maintaining and reinforcing the attractiveness of the fiscal climate of the Netherlands. These agents endeavor to create a social consensus and achieve discursive hegemony by, among others, linking the role of the corporate tax regime to the historical position of the Netherlands as a hub for international trade and finance. The material and social structures which underlie the discourses are located in the strategic selectivity of the state form in the Netherlands. An important insight gained from this research is how the strategic selectivity of the state in the Netherlands has actualized through the high degree of interwovenness between government actors and financial sector agents, and their institutionalized and informal patterns of interaction. The transnationalization of production and capital, together with the conduit structure of the Dutch corporate tax regime and the disproportionate financial sector in the Netherlands, also constitute material structures in which financial sector agents are embedded. 
 	The changed social practice following the global financial crisis created a discursive space which enabled agents from the tax justice constellation to contest the common sense view of the competition discourse. When reacting to discursive contestation, government agents often make use of discursive depoliticisation and objective modalities – they downplay room for individual agency by the Dutch government, while continuing to stress active participation of the Netherlands in standard-setting initiatives on a multilateral level. A significant finding of this research is the way in which agents utilize discursive depoliticisation when confronted with critique. The heightened discursive contestation has resulted in interdiscursivity; government officials selectively draw from and articulate discursive elements of the tax justice discourse in order to maintain the dominance of the tax competition discourse. Tax avoidance is now recognized to be a problem – an international problem – while room for individual agency as well as the harmful effects of the Dutch corporate tax regime are still downplayed. A Janus-faced behavior is produced and maintained. 
 	By moving up and down levels of abstraction – between the critical social constructivist framework and the research question – this research has examined how the contestation of discursive hegemony plays out in a particular spatio-temporal setting. Without critical realism’s stratified ontology, a social constructivist-informed discourse analysis could not have sufficiently accounted for underlying power dynamics. The underlying social and material structures proved instrumental in explaining the unequal power relations among agents involved the discursive struggle. Statist theories and mechanistic ‘rationalist’ or individualist theories of IR could have never incorporated the diverse set of agents involved in this struggle, nor would these have focused on and analyzed their discursive practice.

Theoretical and methodological limitations, and avenues for future research

Some limitations of the theoretical framework and empirical analysis need to be addressed. When applying critical discourse analysis (CDA), Fairclough (1992, 2010) mainly focuses on changes in orders of discourse through novel articulations of discursive elements. It is more difficult to analyze relatively enduring orders of discourse or slight discursive shifts using CDA. Differentiating between material and social structures in the theoretical framework and when engaging in empirical analysis also proved to be problematic despite the insights provided by critical realism’s stratified ontology. The materiality and social nature of structures remained relatively abstract when viewed in relation to the political phenomenon under research. Moreover, while CDA makes a theoretical distinction between the discursive and non-discursive, and the material and social, the defining characteristics of these structures remain ambiguous. At times it proved difficult to distinguish between discursive and non-discursive elements of social structures in relation to the research question. For example, what was the nature of the social structures that resulted in a changing social practice following the global financial crisis? Did the “institutional structure of the media” create a discursive space for civil society agents to exert agency (Jorgensen and Phillips 2002: 61-62)? 
 	Situating agents from the tax justice discourse in material structures proved to be another challenge. The material structure of the investment climate constellation has been the primary focus, while the constraining and enabling effects of structures on the tax justice discourse arguably remain underdeveloped. Further research might focus in more detail on why discursive representations by civil society agents were empowered at certain times (for instance, whether these representations correspond with certain economic processes). Instances of discursive contestation have focused on acts by civil society agents in the Netherlands. Political pressure from the European Commission or the OECD has not taken in a central role.[footnoteRef:45] Future research could examine the role of OECD discourse in more detail, and whether (political) pressure by IOs and simultaneous contestation by civil society agents (‘domestic’ as well as international) led to discursive empowerment. Additionally, further research could examine whether, and if so, how, hegemonic struggle over tax policy takes place in other states (states with a comparable conduit structure such as Luxembourg or Belgium, or states with different tax regimes and financial sectors), and whether agents make use of similar discourse mechanisms.
 	In examining the structures in which actors are embedded, lack of information proved to be relatively problematic. For instance, in analyzing the perceived collusion between financial sector actors, the Ministry of Finance, and academia, no concrete information could be gathered that points to the influence of agents in decision-making or in the writing of legislation. Only a high degree of interwovenness could be described, the potentially problematic effects of which could only be hinted at. Further research could take a more in-depth look at the formal and informal patterns of interaction between financial sector agents and government officials, as well as interaction between civil society agents and the latter. Doing so might shed light on the current configuration of power relations between agents and the spatio-temporally configuration of the strategic selectivity of the state in the Netherlands.
 	Another limitation of this research involves the unique features of and dynamics in parliamentary discourse. Parliamentary discourse is a particular “genre of democratic discourse”, with some specific institutional rules and procedures (Chilton 2004: 92). Performativity of discourse in a parliamentary setting can be important in explaining how discursive contestation plays out (ibid.: 108-109). The discursive performance of politicians on the frontstage (e.g. in Parliament) differs markedly from  performance on the backstage (Wodak 2012: 525). This research has analyzed transcripts of parliamentary debates and meetings; further research might analyze video recordings of debates in order to gather information about the performativity of discourse and the effects hereof. Another dynamic that has not been extensively examined in this research is the interaction between civil society agents and corporate actors with members of particular political parties. It could be insightful to examine whether (and if so, how and why) certain political parties make use of interdiscursivity and draw more from the tax justice discourse over time. In turn, these discursive shifts could have an effect on parliamentary discourse more broadly. [45:  Two interviewees discussed the political pressure by other member states of the OECD on the Netherlands to act as an “honest broker” and not use delaying tactics during negotiations on tax avoidance that take place during its Presidency of the Council of the European Union (van Diepen, personal communication, 2016; Römgens, personal communication, 2016).] 


Whither is the merchant bounded?

At the time of writing, media attention to tax avoidance and evasion has yet again intensified following the publication of the Panama Papers. While the Panama Papers have primarily focused on tax evasion and avoidance by wealthy individuals, corporate tax avoidance has also been the topic of discussion. In the Netherlands, contestation of the dominant competition discourse continues, as illustrated by the recent publication of a critical Oxfam report (see Berkhout 2016). Debate over the Panama Papers has also renewed discussion over the role of the Dutch corporate tax regime, as illustrated by the aforementioned critical remarks by Minister Dijsselbloem. The looming Brexit can also have a substantial impact on the conduit role of the Dutch corporate tax regime. Chancellor George Osborne has recently put forward a post-Brexit recovery plan which includes a corporation tax cut to below 15 percent – sparking fears over an intensified tax race to the bottom (Parker 2016). The Netherlands can also stand to profit from Brexit, however, in attracting more head offices (Vastgoedmarkt 2016). Implementation of the OECD’s Base Erosion and Profit Shifting (BEPS) guidelines will have considerable effects for the Dutch current conduit structure – at the very least resulting in some tax avoidance constructions no longer being viable. The period ahead is thus fraught with peril for the Dutch constellation of merchants. Time will tell whether they will be able to discursively weather the coming storm(s).
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