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The US has been increasingly making use of PMSCs in the recent Afghanistan and Iraq wars. The occurrence of several high-profile incidents since the beginning of these wars involving PMSC personnel, implies a lack of control by the US over these PMSCs. P-A theory explains that the relationship between one actor which hires another actor to perform a service is inherently linked to this lack of control, resulting in agency losses. Performing oversight is one way to solve this problem. However, these oversight activities are very costly. There has been a significant change in the nature of Congressional oversight and US regulation of PMSCs since the Blackwater USA incident in 2007. The question is why Congress reacted to this particular incident and not to other, similar incidents that happened in the years before. P-A theory argues that this is explained by the trade-off between high control costs and the risks of agency losses. This research shows that before 2007, Congress prioritized the control costs over the risks of agency losses and therefore did not engage in oversight activities, leading to fire-alarm oversight. While the Blackwater USA incident led to the prioritization of the risks of agency losses over the control costs by Congress, resulting in police patrol oversight. This is explained by the increased risks of agency losses, also in the form of political losses for Congress due to increased public attention for the issue since the incident in 2007. US regulation since 2007 contains both fire-alarm and police patrol oversight indicators, and Congress has placed the police patrol duties and responsibilities with DOD. Aiming to decrease the risks of agency losses in the future, because it now has the ability to shift the blame to DOD and sufficient oversight is secured.
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"It was hell, like a scene from a movie,…"
"They became the terrorists, not attacked by the terrorists,…"
(Karadsheh and Duke, 2007).

These eyewitness quotes describe what happened on 16 September 2007, when employees of Blackwater USA escorted an American diplomatic envoy, and got involved in a shooting at Nisoor Square, Iraq (BBC, 2008; Karadsheh and Duke, 2007). In this shootout, seventeen Iraqi civilians died, among them a nine-year-old boy, and many others got injured (BBC, 2008; Karadsheh and Duke, 2007). According to Blackwater USA their employees reacted lawfully, but according to the Iraqi authorities, based on eyewitness reports, they started shooting without provocation (BBC, 2008). An FBI investigation into the shootout has led to the conclusion that the incident was unjustified (BBC, 2008). Until today, none of the Blackwater USA employees involved in the shooting have been prosecuted for their actions. A previous trial was dismissed in 2008, because the judge ruled that the Justice Department withheld evidence and violated the Blackwater USA employees’ rights (Mears, 2013). The latest on their prosecution is that four of the men were re-indicted by a federal grand jury in Washington in 2013 (Mears, 2013).

The example of the Nisoor Square shooting painfully exposes several shortcomings in US’ oversight and control of their private contractors. Apparently, due to a lack of control, it was possible for these contractors to start shooting, not out of self-defense, but at unarmed Iraqi civilians, killing seventeen and injuring even more. The Blackwater incident resulted in a significant change in the nature of Congressional oversight and US regulation of PMSCs. Because misbehavior by PMSC personnel occurred throughout the whole wars in Iraq and Afghanistan, the question is why only after this specific incident Congress started to react to them by extending their oversight and extending regulation. This research will particularly focus on Congress, making use of P-A theory, as principal in relation to the PMSCs, because of its decisive role in regulating them, through its budgetary, legislative, and oversight powers[footnoteRef:1]. [1:  See 2.6 for a more detailed explanation.] 


The use of PMSCs is not a new phenomenon in international politics (Steinhoff, 2008). Throughout history, many legislators have relied on mercenaries for military purposes (Holmqvist, 2005; Godfrey et al, 2014; Kinsey , 2006). However, recently the US started contracting an increasing amount of private companies to perform military and security services alongside their troops. Even to such an extent, that the wars in Afghanistan and Iraq have been referred to as the first privatized wars (Schwartz and Church, 2013). Some analysts believe that the US rely so heavily on PMSCs, that they cannot operate without their help anymore (Schwartz and Church, 2013). This development of increasing reliance on PMSCs is expected to be an enduring part of future military operations (FCIB, n.d.).

This enormous increase is not surprising, because the contracting of private companies to perform military and security services has many advantages for governments. First, outsourcing military and security services to private companies is cost-efficient. This cost-efficiency of outsourcing has been an important motive for governments, resulting in the privatization wave, of the military and security realm as well (Kinsey, 2006). Mainly because private companies are able to perform the tasks at lower costs (Logan, 2000; Brooks and Shevlin, 2005). First, because they have lower production costs due to production efficiency and because they have lower labor costs (O’Looney, 1998). Second, because governments’ costs are reduced, since it allows the government to cut on its governmental apparatus (Bennett, 2001). A second advantage of the use of PMSCs, in the extension of the cost-efficiency argument, is that they can be hired and fired when necessary. They are easily contracted by governments when they are needed for certain tasks, but their contracts are also easily stopped when their services are no longer required (Schwartz, 2011). This makes them less expensive than having your own larger, standing army, which you also have to maintain in times of peace. Besides cost-efficiency, a third advantage is that PMSCs are more flexible and are therefore able to quicker deploy their personnel in certain regions (Schwartz, 2011). This also brings the advantage that PMSCs adapt easier to different and differing situations. A fourth and final advantage is that they do not only employ US citizens, but also local nationals and third-country nationals (Schwartz, 2011). Especially the use of local nationals gives PMSCs a great advantage because they carry a lot of knowledge about the terrain, the landscape, culture, and other aspects of the country. This is of importance since incidents are known in which military or PMSC personnel have provoked civilians in a foreign country by showing disrespectful and indecent behavior (Schwartz, 2011). 

However, despite the many advantages of the use of PMSCs, there are also disadvantages. The most important disadvantage has to do with oversight and control. Even though the use of PMSCs has a long tradition in history, international law and many national law systems lack regulation to control their actions. This indicates the lacking ability of governments to perform oversight and control over them. As mentioned, one of the consequences has been that a number of incidents involving PMSC personnel between 2001 and 2013 in which human rights were abused have occurred. Remarkably, the incidents that occurred between 2001 and 2006, did not result in new regulation to control PMSCs behavior in the US. It took until the Blackwater USA incident in 2007 for Congress to act on the oversight issue. Since then, both the amount of regulation, as well as the nature of Congressional oversight over PMSCs changed radically. The reason why Congress employed a different form of oversight over the PMSCs behavior before 2007 is, probably, because oversight activities are very costly. Performing oversight is time-consuming, labor intensive and the opportunity costs for politicians are in most cases relatively high (Wohlstetter, 1990). For this reason, Congress constantly has to weigh these costs against the risks of a lack of control. The different outcome of the calculation between these two might have resulted in different forms of oversight before and after 2007.

Before 2007 there were only a few regulations related to the use of PMSCs and Congress did not perform many active control, in the form of hearings for example, on them. DOD, which is the executive agency that hires most PMSCs, did not have any procedures implemented or functions that were directly held responsible for the behavior of these PMSCs. Indeed, a lot has changed after the end of 2007. One of the driving actors of these changes was Congress, which dedicated much attention to the issue of oversight of PMSCs after September 2007. Congress started conducting many hearings and installed Commissions to tackle the problem and to prevent more incidents from happening. The new legislation has many effects for the PMSCs. By implementing these new oversight activities and mechanisms Congress clearly changed from a passive stance on this issue to a more active and direct stance. From the statements of individual members of Congress it seems that the main reason for this change has been its concern with agency losses, such as the death of innocent civilians, contract abuse and fraud, wasted taxpayers’ money, and damage to the US mission. However, the question remains why Congress did not react in the same extensive way to the incidents involving PMSC personnel in 2004 and 2006, for example. This research aims to explain the development of Congressional oversight of PMSCs. From this, the following research question is derived: ‘How can the nature of US Congressional oversight and US regulation of PMSCs be explained?’

P-A theory provides a theoretical framework which might explain the changing oversight behavior of Congress which led to the new regulation. P-A theory focuses on the relationship between a principal which hires an agent to perform a certain task for him. In this case, the P-A framework can model the interactions between Congress and PMSCs in order to be able to make sense of the outcomes that are observed (Hawkins et al, 2006). As a result of different asymmetries in this relationship, principals face difficulties to control the actions of the agents, they have incentives to act in their own behavior, also referred to as agency losses, resulting in misbehavior and the risk of incidents (Hölmstrom, 1979). To solve this problem, the principal could perform oversight over the agents actions. There are two forms of oversight which can be implemented by the principal. The first form is fire-alarm oversight, which is indirect, decentralized, and inactive, because the principal relies on third parties to monitor and report on the agents behavior (McCubbins and Schwartz, 1984). Therefore, this system of oversight is very cost-efficient. The second form is police patrol oversight, which is very costly, because the principal implements direct, centralized, and active oversight mechanisms in order to control the agents (McCubbins and Schwartz, 1984). In addition to this part of P-A theory, Congressional oversight theory provides an explanation for why and when members of Congress conduct oversight activities. This theory builds on P-A theory and theory on oversight, by focusing specifically on Congress. These theories lead to the expectation that the form of  Congressional oversight depends on the trade-off between the high control costs of performing oversight versus the risks of agency losses. These risks are not only the incidents that might occur, but can be extended to political losses for individual members of Congress as a result of the agent’s misbehavior. P-A theory has been criticized on its rational choice assumptions, as well as on other aspects, however,  it can provide a structured model to study the relationship between the principal and the actor in this case, because of the clear structure of control and demand between Congress and PMSCs.

To be able to answer the research question and to test the hypotheses which will be derived from the theory above, this research examines two different cases. The first is Congressional oversight and US regulation of PMSCs between 2001 and 2006, the second is Congressional oversight and US regulation of PMSCs between 2007 and 2013. The first case starts at the beginning of the Afghanistan war. During this time period, there appeared to have been hardly any Congressional attention or US legislation for PMSCs and their practices. The second case starts in the year when the determinative Blackwater USA incident occurred. During this time period, the media and Congress started paying a lot of attention to the issue and a lot of new legislation and other control mechanisms were implemented by Congress to better control the PMSCs behavior.

The US is not the only state which outsources military and security services. Other states and organizations face the same problems related to this outsourcing. The inferences of this research might therefore be transferable to the practices and oversight systems of these other governments, in order to be able to control the PMSCs better and to prevent agency losses from happening. Because of US’ leading role in world politics as one of the great powers and the US being the first state to implement extensive regulation on PMSCs[footnoteRef:2], this research could provide influential lessons for other states. Valuable information on the creation and implementation of new regulation on PMSCs is gathered by examining the two cases in this research. Which could, in the end, lead to the prevention of any new incidents, or other agency losses. Furthermore, the social relevance of this research lies in the important role Congress has in the establishment of US regulation in general, because of the structure of the US government. The US does not only outsource these military and security services, but many other services as well. To gain more insight on Congressional oversight on outsourcing to PMSCs might therefore be valuable for these other services as well. [2:  The UK government has opted for a business regulated regime, and suggests self-regulation of these private companies as a possible policy goal (Kinsey, 2006).] 


In addition to this social relevance, the scientific relevance of this research lies in linking P-A theory to FPA in the foreign security sector. So far, research has not made this connection in a comprehensive way, only in its general application of P-A theory to PMCs and to the civil-military relation (Cockayne, 2009; McCoy, 2010). Further applications of the theory in IR research has been predominantly to two different cases. First to the EU, studying topics as trade and European integration. Second to the US, on topics relating to domestic policies. The link with FPA is in this case required, because systemic IR theories, such as classical realism and classical liberalism are not able to fully explain the change in US’ regulation and Congressional oversight of PMSCs since 2007. Classical realism argues that foreign policy of the state should be apart from any abstract moral principles and that the state, even if necessary at all costs, is not in the position to impose justice on earth (Staden, 1994). The state only has the obligation to take care of its own survival and security (Staden, 1994). Since the incidents took place during a war, initiated by the US against Iraq and Afghanistan in response to the 9/11 attacks on their own territory, classical realists would argue that these casualties were not sacrifices, but possibly effective externalities in protecting their own national security. Therefore high-profile abuses of human rights would be considered as undesirable, but as long as the policy is efficient, no changes will be required in Congressional oversight or regulation. For classical liberalism, change of the security policy is dependent on criticism from the international community. This international pressure could influence US Congress to adhere to the international norm, that these abuses are not accepted. However, in 2007 other states did not extensively protest against US’ use of PMSCs in Iraq and Afghanistan, neither did other international actors, such as NGO’s or the media. The change in regulation might therefore be explained by domestic factors. An FPA approach is therefore logic, arguing that explanations for foreign policy decisions can be found within the black box of the state. FPA is actor-centered and argues that all interactions between and across states are grounded in the actions of human decision makers (Hudson, 2005, Carlsnaes, 1992). P-A theory fits well in the FPA school of thought, due to this actor-centered approach. This research tries to link FPA and P-A together. P-A can provide a structured model to study the relationship between the principal and the actor in this case, because both actors and their relationship meet all assumptions of the theory.

The next chapter will provide the theoretical framework and will work towards the two forms of oversight which are discussed in P-A theory and which are applied to the two cases in this research. The third chapter contains the hypotheses, operationalization, case selection and methodology. After this, the following two chapters together form the empirical part of this research. The fourth chapter examines the first case, US regulation before 2007, and the fifth chapter examines the second case, US regulation since 2007. The sixth chapter will briefly have an outlook to expected future developments. And finally, the seventh chapter will summarize the findings of this research, answer the research question, and give recommendations for future research.
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P-A theory, which is part of agency theory, is used in this research as a theoretical framework. It was first introduced in economics, in an article by Spence and Zeckhauser (1971), who applied the theory to the relationship between an insurer and the insured. At a later stage, the theory has been applied extensively in political science and IR research. Here, P-A theory falls in the branch of rational choice institutionalism and borrowed much from the economic paradigm (Elgie, 2002; Shapiro, 2005). In contrast to the economic studies, political science application of P-A theory focuses more on how the principal controls the agent (Shapiro, 2005). P-A theory has been applied to many different cases, ranging from international organizations to elective institutions and bureaucratic agencies, state policy implementation, and government regulation. In studies applying the theory to IOs, different IOs have been examined, such as the World Trade Organization, the International Monetary Fund, and the World Health Organization (Elsig, 2010; Hawkins et al, 2006; Vaubel, 2006). In research on the European Union, P-A theory has been applied to matters of European integration, delegation to non-majoritarian institutions, and trade (Miller, 2005; Pollack, 2001a; 2001b; Kasim and Menon, 2003). P-A theory has been the most dominant approach to study the relationship between member states and their delegation to supranational and other agencies, such as the European Commission, the European Central Bank, and the European Court of Justice (Pollack, 2006; Elgie, 2002). Besides these, P-A has been applied in the context of political economy as well, for instance to executive compensation (Garen, 1994). Another example is the application of the P-A model to the relationship between the Supreme Court and Circuit Court in the US (Songer et al, 1994).

Some studies applying P-A theory have made important progress in understanding political relations and to the P-A theory itself, because in some of these cases, applying it to political relations required adjustments to the traditional model. In 1994, Downs and Rocke applied P-A theory to the relationship between a state’s chief executive, the agent, and his constituency, the principal. According to them this relationship is a canonical example of the theory (Downs and Rocke, 1994). Characteristic of this relationship is the lack of information the constituency has and their sole possibility to monitor and contract the executive on the bases of the outcomes he produces (Downs and Rocke, 1994). If the outcomes are not in favor of the principal, the agent will be placed out of office and this threat serves as an incentive for agents to act in accordance with the principal’s interests (Downs and Rocke, 1994). In political relationships, often there are multiple principals involved. This feature was studied by Moe (1987) when he applied P-A theory to the relationship between Congress and the presidency, as the multiple principals, and bureaucratic agencies, as the agents. Another example of the application of P-A theory in political science is to the issue of Congressional leadership (Cox and McCubbins, 1993, Smith 2000).

In relation to the US case, P-A theory has been applied to Congress in previous research, which has been considered as a successful stretch of the theory, explaining how Congress deals with oversight matters (Zegart and Quinn, 2010; McGrath, 2013). Both to the relationship between a politician (agent) and his constituency (principal), as well as Congress (principal) and the bureaucracy (agent) (Grant and Keohane, 2005; Clinton et al, 2013). Weingast and Moran (1983) argue that Congress is not monitoring the bureaucracies actions thoroughly, mainly because the Congressional committees have enough means to reward or punish a bureaucratic agency that this provides an incentive system, keeping bureaucracies from acting in their own interests (Weingast and Moran, 1983). In addition, McCubbins and Schwartz (1984) argued that Congressional oversight is not performed through active monitoring to make sure that the bureaucratic agencies act in Congress’ interests, but oversight is performed by third parties, mainly constituents of members of Congress, who will sound the fire-alarm and complain to members of Congress if a bureaucratic agency is failing to provide them with proper services.

The P-A model has also proven to be a valuable improvement to IR theory, since it provides a competing explanation for many aspects in comparison to intergovernmentalism and neofunctionalism (Kassim and Menon, 2003; Fearon, 1998). Both have been the dominant schools of thought in IR for a long time, however more and more scholars started to examine a more domestic approach instead of the systemic or structural approaches (Pollack, 2001a; Fearon, 1998) The P-A model could be used to look into the black box of the state to investigate how domestic factors influence foreign policy decisions and is therefore an institutional analysis (Jupille and Caporaso, 1999).

P-A theory is able to explain why Congress has to work with systematic means of monitoring the PMSCs behavior over time and why today’s regulation of PMSCs is arranged the way it is. IR theories are generally divided in two categories, ‘systemic theories’ and ‘foreign policy theories’ (Fearon, 1998). One of the main differences between the two types of theories is that the former argues that state’s foreign behavior is based on dynamics which are inherent to the system of international politics as a whole, while the latter argues that domestic politics are an important base for a state’s foreign policy (Fearon, 1998). P-A theory is an actor-centered, rational choice approach, instead of a system-centered one, such as neo-realism for example. It focuses on domestic actors and their power relations with the purpose of explaining the foreign policy outcome of this relationship between two actors. P-A theory can therefore easily be linked to  FPA research.

As these applications of P-A theory in political science show, the P-A model is very helpful in understanding political relations between different actors. Previous research on Congressional oversight is helpful in this research to understand the control options Congress has as a principal in controlling its agents. While in the US case P-A theory has been predominantly related to domestic issues, this research will apply the theory to a case of foreign security. Previous research applying P-A theory to PMCs has been done by Cockayne (2009) and McCoy (2010). Cockayne (2009) looked at all aspects of P-A theory and applied those to PMCs,  providing a general and abstract look into the matter. He looked at all states which make use of PMCs and looked at the dynamics between PMCs and their principals, arguing that PMCs have a lot of leverage (Cockayne, 2009). While McCoy (2010) studied the civil-military relationship, arguing that states will always face a lack of control with regard to PMCs.

This research will apply P-A theory to the US case only, and will focus on Congressional oversight, in an attempt to explain the change in the form of oversight and in regulation. Hereby expanding the P-A research in political science and IR. For this purpose, this research uses only parts of the P-A model, specifically the forms of Congressional oversight, fire-alarm and police patrol oversight. This research will therefore not look into the three other solutions for the agency problem, such as contract design, screening, and providing incentives for the agent (Bergen et al, 1992; Shapiro, 2005). Mainly because the content of the contracts with which PMSCs are hired is not enclosed for the public, but also because the different forms of oversight can be transformed in new regulation, making other agencies, such as DOD, the responsible and accountable investigating actors for Congress.
[bookmark: _Toc396910695]2.1	Criticism on P-A theory

Since P-A theory originally arises from economics, the model had to be adapted on several features when it was introduced in political science research, in order to fit political reality. According to Pollack (2007: p. 3), P-A theory has been a “limited but fruitful middle-range theory, allowing us to problematize and generate multiple, testable hypotheses about delegation and agency in a remarkably wide array of empirical contexts.” Despite these words of praise its application in political science and IR research has not been without criticism. This criticism is concerned with different aspects of the theory, such as its theoretical assumptions and the difficulties of measuring its abstract theoretical concepts empirically (Pollack, 2007).

The first, and most common critique is about the rational choice nature of the theory. P-A theory assumes that both principal and agent, are rational actors, which means they are assumed to be rational utility maximizers (Waterman and Meier, 1998). Constructivism and sociological institutionalism criticized the theory because of this rational choice approach (Pollack, 2007). They have pointed to the possibility that principals delegate for other reasons than cost-efficiency, for instance because the delegation is accepted by the principal as being legitimate or appropriate (Pollack, 2007). These are also referred to as symbolic acts of delegation and the rationalists response to it is twofold. First, they argue it is difficult to distinguish empirically between cost-efficiency and these symbolic acts of delegation (Pollack, 2007). Second, symbolic acts of delegation might be prevalent in cases in which the stakes and costs of delegation are low, but they become less likely in cases where it is clear what the costs and benefits are and in which the stakes are high (Pollack, 2007). A second criticism from constructivism is related to the influence of agents on principals and how they can have an important constitutive role by defining problems, and creating interests and norms, for example, as it appeared from research on international organizations (Pollack, 2007).

Another assumption of P-A theory which is criticized is that both principal and agent, are unitary actors (Waterman and Meier, 1998; Gailmard, 2009; Moe, 1984). They are assumed to be unitary actors in an attempt to simplify the model in order to make it more attractable (Waterman and Meier, 1998). Waterman and Meier (1998) argue however, that the P-A model should not be about the dyad relationship between a principal and an agent, but should be expanded to the myriad relationship between possibly multiple and competing principals and/or agents (Gailmard, 2009; Moe, 1984; 1987). The dynamics related to this are competition and cooperation, protruding constraints on choice, and conflicting individual goals (Moe, 1984). Competition between the principals leads to an advantage for the agent, because it gets the opportunity to enhance the advantages of its informational asymmetry and the risk of agency costs will rise (Miller, 2005; Pollack, 2001b; Hammond and Knott, 1996). In reaction to this, Tierney (2008) argues that political science scholars have often characterized individual members which are part of a collective principal mistakenly for multiple principals. In some cases it is not about a single principal or multiple principals, because this actor or these actors cannot operate unilaterally, but they have to operate collectively in relation to the agent (Tierney, 2008). When principals have to act collectively they may be treated as one single actor or entity and the bilateral P-A model can be applied (Bernheim and Whinston, 1986). Besides collective principals, there are also collective agents (Kiewiet and McCubbins, 1991).

Other criticism is related to delegation theory and is formulated by Majone (2001), who argues for a dichotomy between agents and trustees. Since there are different rationales for delegating powers, there are also different logics (Majone, 2001). Majone focuses on two rationales for delegation. First, to reduce decision-making costs (Majone, 2001). Second, to enhance policy commitments credibility (Majone, 2001). The former requires agent’s preferences to be in line with the principal’s preferences, while the latter requires them to be divergent and requires agents to be independent (Majone, 2001). The most extreme form of this independence is when the principal irreversibly transfers his political property rights on a certain area to the agent (Majone, 2001). Standard P-A theory does not provide a means of analysis for a relationship between a principal and an independent agent (Majone, 2001). Standard P-A models therefore are an oversimplification of, in Majone’s (2001) case, European integration.

Another criticism of the theory is formulated by Alter (2006) and Pollack (2007). It is the empirical problem of P-A theory that it is difficult to measure abstract theoretical concepts such as the preferences of both the principal and the agent, slippage, and shirking (Pollack, 2007; Alter, 2006). Even leading to the idea that testing P-A hypotheses is therefore, in general, impossible or at least been done in a bad way (Pollack, 2007).

Despite these critiques, P-A theory can be applied in the context of this research because of the specifics of the relationship between the actors and their characteristics, i.e. Congress and PMSCs, themselves. A closer look at both actors and their relationship shows that they can be considered a canonical example of P-A theory, because they meet all assumptions. First, the assumption of agent impact is met (Miller, 2005). The actions of the PMSCs have great implications for Congress, which is held accountable for these actions by their constituents. The second assumption of the theory is the existence of information asymmetry (Miller, 2005). Congress does not have the means to fully monitor the PMSCs behavior, leading to hidden actions. The third assumption is that the preferences of both actors differ (Miller, 2005). Congress’ main preferences and reason for outsourcing the military and security services are cost efficiency and no controversy, while the PMSCs main preference is cost efficiency and making profit. Fourth, the initiative lies with the principal (Miller, 2005). The PMSCs are contracted by the US to perform certain military and security services. The initiative lies with the government, because that is the actor which chooses which PMSCs get the contract and on what terms. Fifth, backward induction based on common knowledge (Miller, 2005). Because the US military has performed these military and security services before and because Congress knows the logic and rational of the PMSCs, Congress derives the ability, also through backward induction, to identify the best possible outcome. The dynamics of this relationship results in a troubling situation for Congress, which has to choose between more oversight, and therefore higher costs. Or low oversight, but with the risks of agency losses. That the relationship between Congress and PMSCs fits perfectly with the core assumptions of P-A theory, as discussed by Miller (2005), shows that the theory can be applied to the cases of this research.
[bookmark: _Toc396910696]2.2	Core aspects of P-A theory

In its general application, agency theory comes down to the following core aspects. The theory is concerned with the relationship between one actor which contracts another actor to perform a certain service on his behalf (Sappington, 1991; Petersen, 1993; Braun and Guston, 2003). Two main assumptions form the basis of P-A theory. First, all individuals and organizations are assumed to be rational utility maximizers, which are interested in advancing their own interests (Gauld, 2007). Second, all of life can be defined in terms of relationships between actors, whether private, public or organizational (Gauld, 2007). There are two problems for the principal, formulated by P-A theory, that both come forth out of information asymmetry. The first is known as moral hazard, and it entails that the principal does not have the means to completely monitor the agent’s actions, which results in irresponsible behavior from the agent (Poth and Selck, 2009; Hölmstrom, 1979; Braun and Guston, 2003). The second is known as adverse selection, and it entails that the principal does not know the agent thoroughly when he selects him to perform the service (Poth and Selck, 2009; Hölmstrom, 1979; Braun and Guston, 2003).

A canonical example of P-A theory in the political science domain is the relationship between a politician, the agent, and his constituency, the principal. The politician is, in a sense, hired by his constituency to perform a certain task, to make political decisions, which have a significant effect on his constituency (Miller, 2005). At the same time the constituency has an informational lag unjust to the agent, and it lacks the ability to completely monitor the politicians behavior. It can only judge upon his behavior on the basis of policy outcomes (Miller, 2005). Both actors have other preferences, since the agent is interested in reelection and the principal is interested in policy from which he can benefit personally (Miller, 2005). When electing the politician, in most cases, the constituency does not thoroughly know him. In the end, the constituency has the power to convert the politician from office, if they are not satisfied with the policy outcomes (Miller, 2005).

As 2.3 shows, the P-A relationship is characterized by some dynamics which potentially lead to agency loss. Oversight mechanisms are one of the solutions to solve the agency problem that emerges from these dynamics. 2.4 Describes the two forms of oversight which can be employed by the principal. 2.5 Explains, through theory on Congressional oversight, under which conditions the members of Congress will be inclined to engage in oversight activities. Finally, 2.6 will explain why Congress can be regarded as the principal in relation to PMSCs and why it can be treated as a collective principal instead of multiple principals.
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The relationship between the principal and the agent is full of asymmetries. Previous literature on P-A theory underpins Weber’s idea that the power in a P-A relation always lies with the expert, i.e. the agent (Miller, 2005). They argue that it is often the agent that ends up with the greatest advantages from these asymmetries (Miller, 2005). The relation has asymmetries with regard to information, power and preferences. The principal faces the problem that all these asymmetries give the agent the incentive to act in its own interest.

As mentioned before, there are important information asymmetries in a P-A relation. Moral hazard refers to the lack of monitoring capabilities by the principal (Poth and Selck, 2009). Due to this lack the agent gets the freedom to act in its own interest. The second is adverse selection, which mean that the principal does not know the agent he is about to hire thoroughly (Poth and Selck, 2009). Besides information asymmetries, one of the power asymmetries which is in favor of the agent has to do with the contract. While it is the principal that has the power to withdraw the contract, the agent knows that withdrawing the contract is very costly for him. Because the agent also knows that the principal delegated the task in the first place to reduce costs, he can anticipate that withdrawing the contract is therefore not a real option for the principal, due to the high costs. Giving him more freedom not to act in accordance with the interests of the principal, but in its own interests. A second power advantage that lies with the agent, is that once he performs the service a certain period of time, he obtains more distinct information and expertise (Waterman and Meier, 1998). The agent has the power to hold this information from the principal in an attempt to have an informational advantage (Downs and Rocke, 1994; Stöber 2007).

Besides these information and power asymmetries, there are also asymmetries in the preferences of both actors, which characterize their relationship. The principal’s decision to delegate the service to the agent is often motivated by cost-efficiency. While the principal does have a great interest in the proper fulfilment of the task, the effort and the means that are needed to fully control and oversee the agent’s actions are not costless. It takes specification costs to oversee the agent’s actions, and policing costs to enforce the agent to act in the principal’s interest (Waterman and Meier, 1998). The principal will only be willing to pay these costs if he expects a net return, but since there is a problem in evaluation, the balance will often shift towards a decrease in the control over the agent (Waterman and Meier, 1998; Pollack, 1997; Poth and Selck, 2009). On the other hand, the agent’s first concern is risk aversion, because it has gone all-in on the contract (Shapiro, 2005). It will do whatever is necessary to avoid unnecessary risks. In the case of a commercial company, this means it runs the risk of losing the contract and therefore its profit. The agent, in this case, is interested in cost-efficiency and money (Waterman and Meier, 1998). Because the agent relies so heavily on keeping the contract, he will make sure that he will keep his actions within the boundaries of the contract. While at the same time trying to get as close as possible to them, to make his production costs as low as possible. On the other hand, the possibility of being awarded with new contracts, i.e. more profits, is in the interest of the agent. To be able to get a new contract the agent will have to act in the interest of the principal (Sappington, 1991).

Because the principal lacks the ability to have complete oversight over the agent’s actions, also known as hidden action, the principal cannot fully control the agent and make sure that he behaves in his interest. A distinct information advantage may result in ‘shirking behavior’ by the agent (Waterman and Meier, 1998). The chance of shirking behavior even increases when the principal’s and the agent’s interests are more diverged (Waterman and Meier, 1998). Besides shirking, the agent may also shift, and perform some other task than he was originally contracted for. This shirking behavior of the agent, also referred to as agency losses, is the principal’s main concern (Waterman and Meier, 1998; Pollack, 1997). Shirking means that the agent is acting in its own interest or that the agent is not delivering the agreed-upon service, and it is therefore often argued that the power asymmetries of a P-A relationship are in the advantage of the agent (Hölmstrom, 1979; ). The main problem for the principal then becomes that it is him who bears the costs when setbacks occur and that the agent has the ability to pursue its own interests (Poth and Selck, 2009).

These dynamics of P-A theory, information, power and interest asymmetries resulting in shirking, pose the principal with a great problem. This problem is particularly significant in the case of the principal delegating military and security services. Often, in this context, the agent will find himself in a conflict area in which his actions decide on life and death. The adherence by the agent to international human rights norms and regulation is of great interest of the principal in the context of this research. When human rights are violated and innocent civilians die, the Congress will not have the ability to blame-shift this to the PMSCs. In such grave cases, the Congress will have to take the blame and admit that its control over the agent was not sufficient.
[bookmark: _Toc396910698]2.4	Control options for the principal

The problems of these asymmetries are inherent to the P-A relationships and are unavoidable (Moe, 1989). Therefore, control by the principal will always be imperfect (Moe, 1989). The principal’s challenge is to delegate the right amount of authority to the agent (Epstein and O’Halloran, 1995). If the principal delegates too much authority to the agent, he runs the risk of shirking behavior by the agent (Epstein and O’Halloran, 1995). On the other hand, if he delegates the service too constrained, he loses the benefits of cost-efficiency, agency expertise and reduced workload (Epstein and O’Halloran, 1995).

There are several ways for the principal to solve the agency problem. First, through the contract design (Stöber, 2007; Braun and Guston, 2003). This way the principal is able to handle disputes more effective under criminal and civil law (Kleine, 1995: p. 23-26). Second, through implementing monitoring mechanisms (Hölmstrom, 1979; Braun and Guston, 2003). However, as mentioned before, implementing monitoring mechanisms is very costly. McCubbins and Schwartz (1984) have created a model which represents the choices of one actor for a certain strategy to overlook another actor, given opportunity costs, available technology, and human cognitive limits. They make a distinction between two strategies of oversight: fire-alarm oversight versus police patrol oversight[footnoteRef:3] (McCubbins and Schwartz, 1984). [3:  Adding to these two forms of oversight, Kiewiet and McCubbins (1991) have opted for a third form. The principal can also contract another agent to perform the oversight, or other agents with conflicting incentives, as some sort of institutional check.
] 


Fire-alarm oversight is inactive, indirect and decentralized oversight (McCubbins and Schwartz, 1984). The principal puts procedures, rules, and informal practices in place in order for individual citizens and interest groups to be able to perform the oversight (McCubbins and Schwartz, 1984; Saalfeld, 2000). These procedures and rules are installed to make it possible for these actors to report and charge illicit behavior by the agent (McCubbins and Schwartz, 1984). As a means, they are granted with access to information and to decision-making procedures (McCubbins and Schwartz, 1984). The principal has the task to improve these systems and to respond to these reports in specific cases (McCubbins and Schwartz, 1984). Where police patrol oversight is extremely costly, fire-alarm oversight is less costly (Jensen, 2007). The main reason is that the costs of gathering information are borne by the third actors, so the principal saves a great deal of time and effort (Jensen, 2007). The consequence is that the principal sacrifices control, and contends with their dependency on disproportionate information about those aspects that most concern organized interests (Jensen, 2007).

There are three disadvantages of the fire-alarm form of oversight. The first is that it produces patterns of oversight favored by groups that are well organized, resulting in disproportionate information (Pollack, 1997; Jensen, 2007). The second is that the principal will only be alarmed on those issues which are likely to mobilize powerful groups to protest (Pollack, 1997). Third, these interest groups or lobbyists often sound the alarm only in their own interest (Epstein and O’Halloran, 1995). On the other hand, this form of oversight gives the principal the important advantages of cost-efficiency and of being alarmed only to those issues which are of importance for these third parties, i.e. their constituents (Pollack, 1997).

In contrast, police patrol oversight is a more centralized, active, and direct strategy by which oversight can be organized (McCubbins and Schwartz, 1984; Jensen, 2007). It relies on constant monitoring of the agent’s actions with the purpose of identifying and correcting problems, such as shirking behavior or other agency losses (McCubbins and Schwartz, 1984; Jensen, 2007; Saalfeld, 2000). The principal constantly monitors the agent’s actions and takes steps to modify them (Jensen, 2007). The purpose of this form is to detect and remedy any violations and to prevent the agent from making them (Pollack, 1997). The main disadvantage of this form of oversight is that it is extremely costly to maintain (Jensen, 2007). It becomes even more costly when the oversight is organized in such a way, that different actors, with different interests, have to agree on whether and when to intervene in administrative affairs of the agent (McCubbins and Schwartz, 1984; Jensen, 2007). The big advantage of this form of oversight is that it is very effective for deterring violations of legislative intent (Wohlstetter, 1990). And the most important aspect of this form of oversight is that the government has the ability to act unilaterally, making it more effective (Jensen, 2007).

The main distinction between the two forms of oversight are the costs and benefits (Wohlstetter, 1990). Police patrol oversight is more costly, because the designed procedures for patrolling are usually more time-consuming and more labor intensive (Wohlstetter, 1990). Furthermore, police patrol oversight is ongoing and routine, while fire-alarm oversight is event-driven (Balla and Deering, 2013). Even though both forms differ, it is often the case that they are employed simultaneously (Jensen, 2007).

The model of McCubbins and Schwartz (1984) has three core assumptions. The first is a technical assumption, namely that the principal has the ability to choose between two forms of oversight, as mentioned above (McCubbins and Schwartz, 1984). The principal can choose either one of these forms or can choose for a combination of these two. It can do so while writing legislation or when engaging in oversight (McCubbins and Schwartz, 1984). The second is the motivational assumption, which holds that the principal avoids as much blame as possible for net costs and seeks as much credit as possible for net benefits (McCubbins and Schwartz, 1984). The third assumption of the model is the institutional assumption, which means that the agent acts as the agent towards the principal (McCubbins and Schwartz, 1984). In particular towards those parts of the principal which give them authorizations and appropriations (McCubbins and Schwartz, 1984).

This research will study Congress as the principal in relation to the PMSCs as the agents, Congress has had an influential role in the creation of US regulation of PMSCs (see also 2.6). Because members of Congress have a unique rational for deciding when to conduct oversight activities, it is important to have a look at Congressional oversight theory.
[bookmark: _Toc396910699]2.5	Congressional oversight

Despite its importance, members of Congress do not see oversight as a high priority (Ribicoff, n.d.). The main reason for this is that oversight is less politically attractive, because members of Congress receive more public identification from other activities, such as enacting legislation and conducting investigations (Ribicoff, n.d.). However, McCubbins and Schwartz (1984) show in their research that Congress is not lacking oversight, as many tend to argue, but that they employ fire-alarm oversight. They argue that Congress has the tendency to make use of this particular form of oversight, because there are a lot of costs involved in police patrol oversight, while often it turns out that there is nothing wrong (McCubbins and Schwartz, 1984). These high control costs of police patrol oversight are directly borne by the individual member of Congress, while in the case of fire-alarm oversight, they are borne by third parties (McCubbins and Schwartz, 1984). Furthermore, responding to fire-alarms resulted in more credit for the member of Congress, because the constituents felt that they handled their complaints seriously (Wohlstetter, 1990).

On the contrary to McCubbins and Schwartz (1984) conclusions, Aberbach (2002) has shown a significant increase in oversight since the end of the twentieth century, in particular of the police patrol type. Mainly because these have become more in line with the incentives of the members of Congress (Aberbach, 2002). Because his results are not undisputed, Balla and Deering (2013) have done additional research. They argue that the nature of the oversight system depends on several variables, for example it depends on the different chambers, committees, political parties, and election cycles (Balla and Deering, 2013). Other previous research has provided seven different motivations for an increase in the amount of oversight by Congress. The first is that the amount of oversight increases when different parties control the presidency and Congress (Aberbach, 1979). Second, in the case of casework problems, when the bureaucracy does not respond to requests for assistance by a strategically placed member of Congress (Aberbach, 1979). Third, conducting in oversight can be an attempt of members of Congress to satisfy group interests which are important for that particular member (Aberbach, 1979). Fourth, related to the third motivation, is that members of Congress use oversight in an attempt to protect a favored agency, for instance by showing how essential it is (Aberbach, 1979). Fifth, the chance of oversight is increased when the committee structure is more decentralized (Aberbach, 1979). Sixth, the amount of oversight will increase if the amount of staff resources increases (Aberbach, 1979). Finally, to proof corruption or crisis within an agency, because the member of Congress will almost certainly receive public attention (Aberbach, 1979).

Members of Congress face far more issues and activities than they can cope with (Bauer, Pool and Dexter, 1972). Their limited amount of personal resources, such as time and energy, forces members of Congress to make cost-benefit calculations in order to prioritize their actions (Scher, 1963). If the disadvantages of oversight activities outweigh the advantages for individual members of Congress, they will shy away from this activity (Aberbach, 1979). The interests of the members of Congress are on the one hand a maximum of political benefits, while on the other minimum political costs (Zegart and Quinn, 2010). Their main concerns are support, influence, prestige, reelection, policy making, and serving their constituents, political party or the president (Scher, 1963; Mycoff, 2007; Duffin, 2003). Therefore they prioritize those activities from which they derive the most electoral rewards, i.e. political benefits (Scher, 1963). Because members of Congress are goal-oriented they often tend to prioritize other activities over oversight (Scher, 1963). Oversight activities are just not publicly observable enough for voters, or they seem not to care that much when it occurs (McGrath, 2013). They will only engage in oversight activities when the electorate is paying attention or when there are caring interest groups, also referred to as ‘electoral connection’ (Zegart and Quinn, 2010; Ribicoff, n.d.). Wohlstetter (1990) is therefore right when drawing the conclusion that the choice of oversight is for a large part driven by politics.
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The US government consists of three branches, the legislative, executive, and judicial, which are characterized by the constitutional basis of separation of powers (Sarkesian et al, 2008). Each branch has checks on the other branches, in order to balance each other’s power. It is the executive branch, in particular the DOD and the Department of State, which hire the PMSCs, but it is the legislative branch, i.e. Congress, which has decisive powers to influence the executive branch’s actions and to control the actions of PMSCs. Congress’ most important power in relation to the executive branch and to the PMSCs is its budgetary power, based in the fact that Congress  has to pass the annual federal budget (Chafetz, 2009; 2012; Slomp, 2011). Through this power it has the ability to decide annually the budget of each executive agency, e.g. the DOD (Chafetz, n.d.). Congress’ second power in relation to PMSCs is its ability to hold hearings. The Congressional (sub)committees have the ability to hold hearings in order to be able to decide better on the implementation of new legislation and as a means to control the PMSCs actions by holding them accountable. Theretofore they can invite any executive agency, representative, interest group, expert, or ordinary citizen who claims to be affected by the legislation (English, 2003). These hearings are meant as a means of oversight, they are laid down in the constitution in order to make sure that the legislation is executed properly (Slomp, 2011). Congress’ third power in relation to DOD and the PMSCs is its legislative power. Congress is the main lawmaker (Slomp, 2011). This means that Congress has the power to determine how the actions of the hired PMSCs are controlled and on which terms they are hired. This shows that DOD is the executive agency of Congressional policy, therefore they have (kind of) an assisting role in relation to Congress. 

Waterman and Meier (1998) argue that Congress cannot be regarded as a unitary actor, but instead consists of multiple and competing principals, i.e. individual members of Congress and individual committees. Within both the House of Representatives and the Senate there are, respectively 435 and 100 members. All of them belong to either the Republican or the Democratic political party. At the same time, Congress is not organized along party discipline, but members rather vote in favor of their constituency (Slomp, 2011). Power relations within Congress are determined by the status of the member of Congress, his or her relations with other members of Congress, the formal leadership offices, who have the power over the purse through the finance committees, and by the party (Sarkesian et al, 2008). Because of these characteristics Congress should be treated as multiple principals (Waterman and Meijer, 1998). However, in addition to this idea Nielson and Tierney (2003) make a distinction between a collective principal and multiple principal. They argue that Congress can be treated as one, unitary principal which consists of more than one actor (Nielson and Tierney, 2003). Decision rules and institutional devices, such as the legislative process, induce a preference aggregation function for the group of members of Congress (Nielson and Tierney, 2003; Slomp, 2011). Making it hard to place responsibility with an individual member of Congress in the end, since “responsibility falls on Congress as an institution” (Sarkesian et al, 2008: p. 184). In the case of Congress, PMSCs as a agents are accountable not to one or two members of Congress, but to the majority of Congress, making it a collective principal (Tierney, 2008).
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P-A theory is about the relationship between one actor, the principal, hiring another actor, the agent, to perform a certain task for him. Because of asymmetries in information, power, and interests between the principal and the agent, the agent has incentives and the freedom to act in its own interests. This shirking behavior leads to agency losses. To solve this agency problem the principal can choose to perform oversight. Through oversight, the principal gains information on the agent’s hidden actions and information, straightening the asymmetries and limiting the possibility for the agent to shirk. However, oversight is very costly and the principal will only perform oversight activities when the risks of the agency losses are prioritized over these high control costs. In the case of a political principal, e.g. members of Congress, the risks of agency losses are related to political losses and the benefits are often related to political benefits. Therefore, public concerns are an important factor for the principal to conduct oversight activities.
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Previous applications of P-A theory can be differentiated in positivist agency theory and P-A research (Eisenhardt, 1989). This research is more in line with the positivist stream. Which means that it is identifying a situation in which the interests of a principal and an agent probably conflict, in order to examine the governance mechanisms which are implemented to limit the agent’s actions (Eisenhardt, 1989). Positivist research is characterized by a lesser mathematical description (Eisenhardt, 1989). By contrast, P-A research is characterized by its logical deduction, mathematical proof, and its goal to come up with a general theory of P-A relationships (Eisenhardt, 1989).
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This research aims to explain Congressional oversight in the case of US regulation of PMSCs. P-A theory offers a theoretical framework for this explanation, by providing assumptions about the nature of both actors, showing the inherent agency problems of the P-A relationship, describing two forms of oversight which can be employed by the principal to control the agent, and by explaining what incentives members of Congress have to decide on oversight activities.

The two forms of oversight from the theory of McCubbins and Schwartz (1984) are meant as a solution to the agency problem of shirking behavior. A principal which performs oversight over the agent will prevent shirking behavior from happening. However, performing oversight is costly and because the principal cannot always bear these costs he will choose to implement fire-alarm oversight. On the other hand if the principal values the risks of agent shirking higher than the control costs involved, he will choose to implement police patrol oversight, to be able to control the agent’s behavior more effectively. From this theory, the following hypotheses are derived:

H1	If members of Congress prioritize the control costs over the risks of agency loss, they choose fire-alarm oversight.

H2	If members of Congress prioritize the risks of agency loss over the control costs, they choose police patrol oversight.


[bookmark: _Toc396910704]3.2	Operationalization

Principal
This research uses Congress, i.e. the legislative branch of the US Government, as the principal in relation to the PMSCs. Congress consists of the House of Representatives and the Senate. Even though Congress is not the actor that hires the PMSCs directly, it is used as the principal in this research because of its budgetary, legislative, and oversight powers, which give it a decisive role in US regulation, oversight, and control of PMSCs. With regard to the defense and security sector, Congress exercises these powers through the NDAA. Through this federal law, Congress determines for DOD the budget of each program and other provisions. These other provisions are directly related to the control of PMSCs, for example in the NDAA of FY 2011, Congress established oversight and accountability mechanisms for PMSCs in areas of combat operations, while at the same time extending regulation of PMSCs to other areas of other significant military operations (Schwarz and Church, 2013: p. 29). These legislative changes directly involved the oversight and control of PMSCs actions. Through its legislative power Congress has the ability to induce ex ante procedures and ex post mechanisms of oversight to control the PMSCs behavior. As mentioned in the introduction, Congress’ role in the implementation of regulation of PMSCs has been significant. Their work has led to many changes with DODs contracting and oversight policy of PMSCs. A third power of the principal, Congress in relation to PMSCs is the ability to hold hearings. This way Congress can hold executives from PMSCs personally accountable for the actions of their company. An example of Congress using this power is the Blackwater hearing on 2 October 2007. During this meeting the CEO of Blackwater, Erik Prince, was invited to give a statement and to answer questions on Blackwater’s involvement in several incidents (Washington Post, 2007).

Although there is some debate about whether Congress can be regarded as a unitary actor, this research will treat Congress as a collective principal, i.e. a unitary actor in relation to PMSCs. This means that Congress is a principal which is composed of more than one actor (Nielson and Tierney, 2003). There are two important reasons for this. First, because Congress is a majoritarian institution which decides collectively on the basis of decision making procedures. The members of Congress reach agreement among themselves on how to regulate PMSCs, after which they act towards the PMSC. Second, because PMSCs are not accountable to just one or two individual members of Congress, but to the majority of Congress.



Agent
The agents in this research are the PMSCs that are contracted to perform military or security services. The term ‘PMSC’ is defined in the context of this research as: a profit-driven company performing activities overseas, in a designated combat area, linked to military and security services, which require their personnel to be armed, and which are under contract of a government. In this case the focus will be on PMSCs contracted by the US.

Sometimes the term ‘contractor’ will also be used throughout the research, which will not only refer to companies performing services which require them to be armed, but also unarmed services.

Independent Variables

Cost-benefit calculation
A cost-benefit calculation is simply weighing the costs of a certain action against its benefits. On the basis of rational choice, the actor will perform the act if the benefits outweigh the costs of the action. The opportunity costs of oversight activities for members of Congress are usually high, because oversight activities often do not generate much electoral benefits for them while they are at the same time very costly. Other activities generate more electoral benefits for them. The principal will therefore only implement a certain control mechanism if its costs are less than the electoral benefits or the agency losses it reduces (Pollack, 1997). The hypotheses of this research depend on this cost-calculation of Congress. Congress prioritizing the risks of agency losses over the control costs, will be shown by statements of members and arguments made about the severity of the agency losses, such as waste, fraud, abuse and the killing of innocent people. While at the same time expressing their support for more extensive, direct, and active oversight in order to prevent these agency losses from happening again. Furthermore it is expected that the reports of hearings that have been held refer to the agency losses as a reason for doing this oversight activity.

Control costs
Control costs are part of the more general concept of agency costs. Agency costs are the costs which are inextricably linked to any P-A relationship, they involve costs coming forth out of recruitment, adverse selection, moral hazard, providing incentives, shirking, and monitoring and policing (Shapiro, 2005). Control costs refer to the latter and are, as mentioned before, very costly (Pollack, 1997). Actions by Congress which are meant to control the PMSCs behavior, for example holding a Congressional hearing or appointing an employee to manage and analyze incident reports of PMSCs, are generally very labor intensive and time-consuming (Wohlstetter, 1990). Not only do they consume many (personal) resources, but applying sanctions can also bear costs for Congress (Pollack, 1997).

Agency loss
Agency loss can refer to shirking behavior or to slippage. Shirking means that the agent has the freedom to act in its own interest, instead of in the interest of the principal (Hölmstrom, 1979). Slippage means that the structure of delegation provides the agent with incentives to not behave in accordance with the principal’s interests (Pollack, 1997). Especially when the principal lacks the ability to evaluate the agent’s behavior on the basis of gathered information, the possibility and likelihood of agency losses appears to be large (Pollack, 1997). Examples of agency losses related to the outsourcing to PMSCs are incidents in which human rights are abused or money is wasted. Agency losses also come with several risks for members of Congress individually, related to the Congressional oversight theory. Bad publicity in the news on the lack of Congressional oversight is one of them, as well as being blamed for the aforementioned agency losses. These are considered to be risks because they potentially harm Congress’ reputation and threaten the possible reelection of members of Congress, which is their main interest.

Political benefits
Political benefits consist of anything that furthers the member of Congress’ political goals (Bawn, 1997). One of the main concerns for members of Congress is reelection, fueled by their interest in support, influence and prestige (Mycoff, 2007; Scher, 1963). Therefore it is important that the activities these members engage in result in as much electoral reward as possible (Scher, 1963). Often members of Congress will focus and act on those issues that matter most to their constituency, because that is where the people live who have to reelect the member of Congress. Also activities which provide the member of Congress with political support from other politicians are considered to be political benefits, attending at informal meetings such as a mayors or senators birthday is an example of an attempt to get the support of that politician.

Dependent Variables

Oversight mechanisms
Oversight mechanisms have two functions. First, to monitor the behavior of the agent in order to determine the degree of the agency losses (Pollack, 1997). Monitoring corrects to some extent the information asymmetry which favors the agent (Pollack, 1997). Second, to sanction the agent on the basis of the gathered information (Pollack, 1997). The principal can either apply positive sanctions in order to reward appropriate behavior of the agent, or apply negative sanctions to punish for shirking behavior (Pollack, 1997). Through the implementation of legislation, the principal can choose to implement ex ante statutory controls or ex post oversight mechanisms (Zegart and Quinn, 2010).

Fire-alarm oversight
According to McCubbins and Schwartz (1984), fire-alarm oversight consists of mechanisms that rely on third parties which alert or complain to members of Congress. Members of Congress can obtain informational signals on abuses from third parties, like the media, interest groups, or constituents, but also from government-approved private companies which perform inspections (Hopenhayn and Lohmann, 1996; Jensen, 2007). These third parties are limited to providing information only on observable and verifiable abuses, however these are still valuable for Congress, whether they concern public services or the performance of services which are outsourced to the private sector (Wallack, 2010). This form of oversight therefore depends on the cooperation between non-governmental and governmental parties (Jensen, 2007). The regulation on PMSCs has to contain mechanisms which require the action of any third party, whether constituent or interest group, towards a senior government official, in order to infer that it is fire-alarm oversight that is being used (Jensen, 2007). The literature on fire-alarm oversight is not more specific on fire-alarm mechanisms. The US political system has standard procedures for third parties to contact members of Congress, via e-mail, website or telephone for example (Slomp, 2011). Furthermore, members of Congress have a large staff that works for them and handles their casework (Slomp, 2011). This means that are in direct contact with constituents in order to handle their complaints or provide them with information, for example (Slomp, 2011). The members of Congress and their constituents are in close contact because the members can get great political advantages from this (Slomp, 2011). Members are also attending local meetings and have face-to-face contact with people from their constituencies (Slomp, 2011).  Therefore, also the lack of any specific oversight mechanisms described in US regulation of PMSCs is an indication for fire-alarm oversight. Fire-alarm mechanisms are not often not explicitly mentioned in legislation, in contrast to the specialized and institutionalized mechanisms which point to active and direct police patrol oversight. Fire-alarm consists only of ex post oversight mechanisms, which come into action after an incident has been reported by a third party. Ex ante procedures are not part of this form of oversight

Police patrol oversight
Mechanisms for police patrol oversight are characterized by the principal’s constant monitoring for problems and its ability to act on its own initiative, not having to rely on the cooperation of third parties (McCubbins and Schwartz, 1984). The principal has several different means to perform this oversight, such as reading documents, conducting field observations, holding hearings to question officials and affected citizens, and commissioning scientific studies (McCubbins and Schwartz, 1984: p. 166). Other examples are the establishment of special oversight units or committees, the requirement of evaluation reporting, prior approval requirements, and comprehensive delegation contracts (Wohlstetter, 1990; Conceicao-Heldt, 2013; Jensen, 2007). Comprehensive contracts are a form of rule-based delegation, as opposed to discretion-based delegation, and are very specific in the description of the services and the authority of the hired actor (Conceicao-Heldt, 2013). However, since the contracts with PMSCs are disclosed for the public and Congress, they will not be part of this research. All police patrol mechanisms share the characteristic that they concentrate power with the principal, in this case Congress (Jensen, 2007). The regulation of PMSCs, both the legislation and the directives from the DOD, have to contain referrals to such means in order to be able to determine that the oversight used is police patrol oversight. The two most important means are holding Congressional hearings and the establishment of committees or commissions, because of the organizational structure of Congress most of its daily work is done in the context of these committees (Slomp, 2011). Police patrol oversight consists not only of ex post oversight mechanisms, but in contrast to fire-alarm oversight, it consists also of ex ante procedures, in an attempt to prevent incidents from happening. These are a priori terms in the legislation which ease the oversight of the actions of the hired party (Wohlstetter, 1990).
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The hypotheses of this case study research will be tested on the basis of two different cases. It concerns a longitudinal research, because both cases extend over a certain period of time and the empirical data will be collected in different moments in time, during these cases (Vennix, 2009). The first case extends from 2001 till 2006, the second case extends from 2007 till 2013. The time period for each case is based on the Afghanistan and the Iraq wars, because these wars are often referred to as the first privatized wars. The use of PMSCs have increased enormously during these wars. Besides the amount of PMSCs, the incidents that have taken place during these wars involving PMSC personnel are also often mentioned as a result of the lack of oversight on PMSCs. The first case begins in 2001, because the Afghanistan war started in that year and ends at the beginning of the second case. The second case starts in 2007 because in that year the Blackwater USA incident took place which was the first cause of the implementation of new regulation on PMSCs in the US.

While several countries and international organizations make use of PMSCs, the US is the state which makes the most use of them (Østensen, 2011; Patterson, 2014). Not only do they contract private companies to perform armed services, but also to provide unarmed services. The cases in relation to this research have been chosen because of several characteristics of the US and its use of PMSCs. First, in today’s world order, the US is still a great power which has a decisive role in world politics (Patel and Hansmeyer, 2014). The US is involved in many international affairs, and is involved in many different conflict areas. Furthermore, the US is the first state which has implemented extensive regulation on PMSCs. Other states, like the UK argue that the private security industry should be based on self-regulation (FCO, 2012). Besides the lack of national regulation, international law is struggling with the implementation of sufficient regulation such as oversight mechanisms to control the PMSCs actions and increase their accountability (Sassoli, 2013). Because of this leading role of the US in both world politics and in the implementation of regulation on PMSCs, the US is an interesting case to investigate and the findings of this examination of these cases could lead to more insight for the practices in other countries.

The cases focus specifically on Congress because it has a significant role in the process of regulating PMSCs. Its role is significant, because it has the power to make laws which apply to the nation as a whole (Slomp, 2011). US Congress is completely independent of the executive branch and the judicial branch, due to the principle of separation of powers (Slomp, 2011). All three branches have different rights to make sure that they are able to check and balance each other (Slomp, 2011). These features of the US government provide the US Congress with important powers, such as budgetary power, legislative power, and the power to hold hearings, to have a decisive role in implementing regulation and perform oversight in the case of PMSCs.
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This research consists of a case study with a most similar systems design. This means that the two cases that are examined, Congressional oversight and US regulation of PMSCs between 2001 and 2006 and between 2007 and 2013, have almost similar independent variables, but differ on one of them and on the dependent variable. Research that examines two cases which have a comparable context and which only differ on the X -> Y relationship under investigation are considered to be most similar systems designs (Pennings et al, 2006). The cases are similar on all characteristics except for the variables of interest (Gerring, 2007). The main advantage of using a most similar systems design is that it becomes better possible to control the effects of different variables, in this research the cost calculation of Congress, if the cases are more similar (Jordana and Levi-Faur, 2004). With this research design, this research tries to locate the variable that accounts for the difference in outcome, i.e. the difference in Congressional oversight (Keman, 2011). The cases in this research are considered to be similar because they are both related to the same country, namely the US, they both are concerned with the same institutions and political context, namely  Congress, and during the timeframe of both cases the US was involved in a war in which the amount of PMSCs that were employed was more or less the same, which means that the independent variables were the same. The only independent variable that is assumed to be different is the calculation of costs by Congress. This variable is the putative cause of the change in Congressional oversight, i.e. the change in the dependent variable (Gerring, 2007). By using the qualitative research method of process tracing, this research explains the different outcomes in both cases, even though all other factors were similar.

The possibility of making causal inferences in social science research is very controversial. Many scholars argue that its possibility is questionable (King et al, 1995). Others claim that even though social science researchers have a lacking ability to come up with evidence for a causal inference, it is still possible to come with inferences if the right methods are used (King et al, 1995). In order to be able to explain US regulation of PMSCs, this research uses process tracing as a method to reconstruct the happenings between 2001 and 2013 and to show evidence for the reasons why US oversight was and is arranged the way it is.  Process tracing is a method of within-case analysis, and is meant to investigate the unfolding of events over time, by looking at events or situations at one point in time (Bennett, 2010; Collier, 2011).

Process tracing is helpful to solve two problems, which cannot be solved through quantitative methods alone. The first is determining the causal direction and the second is that of potential spuriousness (Bennett, 2010). Since quantitative research methods are usually only able to show correlation between two variables, using process tracing can determine the direction of the relation between these two variables (Bennett, 2010). Process tracing can also rule out the possibility of spuriousness, because by examining a causal relation in-depth, through qualitative methods, the involvement of a third contributing variable can be ruled out (Bennett, 2010).

Two main critiques of the process tracing method are that of infinite regress and of the problem of degrees of freedom (Bennett, 2010). Critics argue that process tracing potentially leads to an infinite regress of studying detailed causal steps in between two links in the causal chain (Bennett, 2010). The problem of degrees of freedom is that for statistical research it is important that a research contains more cases than variables, while process tracing usually holds that only a small number of cases is examined on many of their variables (Bennett, 2010). The solution to both points of criticism lies in the fact that not all data is created equally (Bennett, 2010). In process tracing it is not the amount of evidence, but it is their difference in probative value that is important (Bennett, 2010).

In order to be able to test the Congressional oversight theory, both case studies will begin with a presentation of the number of news items that have been published in US newspapers and wires. Because members of Congress are mostly concerned with their constituents as a result of their main interest in reelection, the outcome of their cost calculation might change if they believe that their constituents pay more attention to the issue of agency losses. The amount of media attention is a good indicator of how much the constituents pay attention to an issue, mainly because the media have an important agenda-setting function for the public, i.e. constituents (McCombs and Shaw, 1972). The issues addressed in the media become important issues for Congress’ constituents. Therefore if the media covered the agency losses extensively, Congress might run the risk of losing support from its constituents because they blame them for the losses, leading to a different outcome of the cost calculation of Congress. As mentioned in the theoretical framework, members of Congress will only engage in oversight activities when the electorate is paying attention (Zegart and Quinn, 2010; Ribicoff, n.d.). Since theory argues that media attention will result in public attention, it is expected that a lot of media attention will therefore also generate Congressional attention for an issue. Therefore, it is important to have a closer look at media coverage on PMSCs and Congressional oversight during both cases.

This research limits itself to US media for two reasons. First, because both cases are situated in the US and are related to US politics and US’ use of PMSCs. Second, because this data, which is retrieved from LexisNexis Academic, serves merely as an illustration of salience of this feature. For the same reason, the data will not be used in a regression analysis or other quantitative methods of analysis. This data is gathered by using the following search terms: ‘private security contractor’ ‘or’ ‘private military company’ ‘and’ ‘oversight’, and the time periods: ’from 01/01/2001 to 31/12/2006’ and ‘from 01/01/2007 to 31/12/2013’. The PMSCs were often referred to as ‘private military company’ in the first years of their use, after several years and several incidents, they were referred to as ‘private security contractor’, to sound less violent. The term oversight is used to search for news items related specifically related to the purpose of this research. Because the data is only used as an indicator of the amount of media attention for the issue, these search terms are sufficient.

To determine the role of Congress in the process of creating new regulation on PMSCs this research will make use of document tracing analysis. The documents consulted for this purpose are Congressional records of Congress meetings. These records are filtered by using the search terms: ‘private security contractor’. To determine if there is a link between the media attention and Congress’ attention for the issue, every reference to the issue by a member of Congress is analyzed. Furthermore, the number of times members of Congress refer to the issue is presented in a graph in order to illustrate the extent of Congress’ attention.





























[bookmark: _Toc396910707]4.	Congressional oversight and US regulation of PMSCs between 2001 and 2006

From 2001 onwards, US’ reliance on PMSCs in wartime increased significantly. On 1 October 2001 the Afghanistan war started when US troops, along with troops from the United Kingdom, Australia, France, and the Northern Alliance, invaded Afghanistan in response to the 9/11 attacks[footnoteRef:4]. This war still continues to this day, and is planned to be ended after 2014. Besides the Afghanistan war, the US also invaded Iraq during the time period of this case. On 20 March 2003 the US, along with the ‘coalition of the willing’, invaded Iraq based on different arguments. The first phase, the invasion of Iraq, lasted until 1 May 2003. After the defeat of the Iraqi army, during the long period of reconstruction, the coalition of the willing faced Iraqi insurgents as their enemy. Officially the war ended on 15 December 2011, and on 18 December 2011 the last US troops left the country (Greene and Basu, 2011). [4:  On 9/11/2001 the terrorist group Al Qaeda attacked the US by hijacking four commercial airplanes and flying them into the two towers of the World Trade Center and the Pentagon.
http://www.gpo.gov/fdsys/pkg/GPO-911REPORT/pdf/GPO-911REPORT.pdf.] 


Both wars are referred to as the first privatized wars, because of the many contractors that were involved. The US government also made use of contractors in the Balkan war, but not on the large scale as during the wars in Afghanistan and Iraq (Schwartz and Church, 2013). Between 2001 and 2006, the US did not keep record of the amount of PMSCs they contracted. They began counting these numbers since 2007, just after the end of this case. At the first count in 2007, the US government had a total of 29.473 contractors (armed and unarmed personnel) employed in Afghanistan and 154.825 contractors employed in Iraq (Schwartz and Church, 2013). It is argued that the US relied so heavily on contractors, that they would not be able to fight the wars without them (Schwartz and Church, 2013). In contrast to the increase of the use of PMSCs, the US government did not implement many new regulation to secure proper control over these actors (House of Commons, 2002).

Between 2001 and 2006 several high-profile incidents took place in which PMSC personnel reportedly violated human rights. Some examples are the reported torture practices in the Abu Ghraib prison in Iraq, related to interrogating and translating services provided by PMSCs (Del Prado, 2010). Seventy-two Iraqi detainees have sued the latter PMSC for torture, intentional infliction of emotional distress, assault and battery, and seventeen other causes of action (Del Prado, 2010). Another example is the killing of professor Juma, in March 2006. He was killed by PMSC personnel when he approached a blockade and did not show signs of decreasing his speed, not even after hand signals, flares, and warning shots on his car (Del Prado, 2010). As a result the personnel had no choice but to eliminate the assumed threat. Besides these violations by PMSC personnel against innocent civilians and enemy combatants, there are also reports of PMSCs putting their own personnel in harm’s way. The most significant example of this is what happened in 2004 in Fallujah. The PMSC Blackwater, did not provide its personnel with sufficient safety means, such as armored vehicles, making them vulnerable to an attack by insurgents (Del Prado, 2010). As a result their convoy came under fire, killing all passengers in the vehicle. After this, the insurgents set the car on fire with the bodies still in there, they dragged the burned bodies through the streets of Fallujah and hanged them on one of the bridges (Gettleman, 2004).
[bookmark: _Toc396910708]4.1	Media attention

Graph 1 represents the media attention on the use and oversight of PMSCs in US society. 












[bookmark: _Toc390901373][bookmark: _Toc396910723]Graph 1: The number of news items in US newspapers and wires which refer to the use of and oversight on PMSCs by the US government. (Source: LexisNexis).

The news items that were published related to the use of PMSCs in the Iraq and Afghanistan war, appear to have been very critical on the issue. The two news items in 2002 report on the lack of oversight over PMSCs, mentioning that there are no reporting requirements for PMSCs or other active oversight of their work by other governmental actors (Vaknin, 2002). Vaknin (2002) also refers to the Arms Export Control Act, the only regulation to which PMSCs are bounded, as “porous” and “ill-enforced". Even though Vaknin (2002) reports that the use of PMSCs is the most cost-effective form, it is also a way for the executive agency to circumvent Congressional approval which is required for foreign military operations, as well as negative publicity in the media. The other news item, by Beelman and Van Niekerk (2002), reports that PMSCs provide also combat services, often out of sight of public oversight.

In 2003, Bourge (2003a) poses some questions related to the use of PMSCs. These questions are related to the legitimate use of force by PMSCs, human rights and moral issues, and the fact that PMSC personnel is not tied to military codes of conduct. Bourge (2003a) also reports on the concern of many about the lack of Congressional oversight, because the PMSCs are in control, Congress predominantly only performs oversight related to the funding levels and its oversight is therefore minimal. In a second report on oversight of PMSCs, Bourge (2003b) mentions that governmental oversight is limited and is lacking in key areas. Public oversight is also almost nonexistent and that licensing procedures are not strict enough (Bourge, 2003b). In a report on the debate in the House of Representatives over the president’s bill[footnoteRef:5] on military spending in the Iraq and Afghanistan wars, concerns about waste and the need for more transparency are mentioned (Weisman and Reddy, 2003). In a news item on the dangers for PMSC personnel, Merle (2003) mentions that with the increase of the number of PMSCs, also the concerns related to their oversight have increased. Krane (2003) argues that the use of PMSCs is a way of hiding the actual costs of war. Executives of PMSCs do not give any details to Congress and Congressional oversight in general is little or nonexistent (Krane, 2003). [5:  A bill is a proposal for a law before Congress, which requires to pass the Senate, the House of Representatives, and the President. They begin either by H.R. or by S., depending on the chamber of their origination. http://www.gpo.gov/help/about_congressional_bills.htm
https://beta.congress.gov/help/legislative-glossary] 


Priest and Flaherty (2004) report that also several DOD officials have their concerns regarding the lack of oversight of PMSCs. In 2004, companies were often writing their own procedures and rules, since the only rules of engagement they have is that they are only allowed to perform defense, no offense (Barstow, 2004). Partly because of a lack of central oversight, the private military troops can and occasionally were put at risk (Barstow, 2004). Other news items in 2004 concerned the Abu Ghraib prison scandal (Avant, 2004; Young, 2004; Simerman, 2004; Dagger, 2004; Winkler, 2004). Many of these news items report rather stunningly on the new information that PMSCs are also involved in interrogating activities of prisoners (Avant, 2004; Young, 2004; Simerman, 2004). The call for more Congressional oversight is also mentioned in these articles and it is said that Congressional oversight practices requires a dramatic and costly change (Avant, 2004). Young (2004) and Simerman (2004) report that US soldiers can be held accountable under the Uniform Code of Military Justice, but that PMSC personnel, being US citizens cannot. Simerman (2004) is also calling the actions performed by PMSCs a mystery for Congress. Another news item questions international law and parliamentary oversight, mentioning that lessons regarding these topics should be learned from the Abu Ghraib scandal (Winkler, 2004). More Congressional oversight is required according to a news item from Neff and Price (2004), in order to control the costs of war.

In 2005, one news item reports on the publication of a new report from GAO, concluding that more Congressional oversight is required (Associated Press, 2005). One of the reasons is that federal record-keeping is very poor, data concerning the amount of deployed PMSC personnel is not even available (Associated Press, 2005). Merle and Witte (2005) report on concerns about the waste and abuse of taxpayers’ money. Security purposes take up much more funds than was initially expected (Rubin, 2005; Merle and Witte, 2005). The Herald-Sun (2005)has published a news item arguing that the government does not practice direct oversight over PMSCs, but that it has the power to hire and fire PMSCs. However, in order to use this power properly they are depend on reliable and good information (Herald-Sun, 2005). Corpos (2006) reports on Senator Johnson’s statements regarding the need for better communication between private and military security units and his call for “aggressive Congressional oversight”. The private security industry itself is opting for self-regulation (Zavis, 2006).

Graph 1 shows that the amount of news items related to PMSCs was very limited between 2001 and 2006, only 25 news items in 6 years. However, the content analysis of these articles shows that their nature and tone were very critical. Most of them report on the lack of regulation, the consequences of this lack, and in particular the need for more Congressional oversight. Some of these articles also express the concern of individuals on this lack of oversight and its consequences. But, the low quantity indicates that the practices of PMSCs were accepted by the public and that there was no controversy or newsworthiness to the issue. Despite several high-profile incident that took place.
[bookmark: _Toc396910709]4.2	Congress’ attention

Several different sources of data and indicators can be used to determine the form of oversight employed by Congress and whether Congress prioritizes the control costs or the risks of agency losses. Graph 2 presents the number of times members of Congress mentioned the issue during Congress’ meetings.













[bookmark: _Toc390901374][bookmark: _Toc396910724]Graph 2: The number of times a member of Congress referred to PMSCs during Congress meetings. (Source: Congress.gov).

In Congress, the issue was only addressed 9 times between 2001 and 2006. As an analysis of their content shows, many of these references contain clear fire-alarm mechanisms, while none of them contains signs of police patrol mechanisms at work. At best, they contain statements of members of Congress requesting and advocating for the use of more police patrol oversight mechanisms by Congress.

Different reasons have led members of Congress to address the issue. In 2004 the issue was raised to point to the problem of oversight by referring to the incident in Fallujah, in which four PMSC personnel members were shot in their vehicle, burned and afterwards hanged on a bridge. Rep. Abercrombie (4 May 2004) used this incident to stress the importance of oversight, the day after the incident. She argues that due to the lack of oversight the PMSC personnel was not provided with sufficient and promised security vehicles, making them vulnerable for attacks by the enemy and resulting in this tragedy (Rep. Abercrombie, 4 May 2004). Rep. Abercrombie prioritizes the risks of agency losses, i.e. the death of PMSC personnel, over control costs and advocates for police patrol mechanisms.

Rep. Woolsey (12 May, 2004) places responsibility for the scandal with the president of the US and points to the risks of these agency losses, e.g. these scandals, namely ill will in other states around the world and empowering the hatred of the enemy against America and its soldiers. Despite her concerns about these risks of agency losses, she does not prioritize them over control costs, since she is not explicitly advocating for more regulation or oversight over PMSCs actions. During a later statement she refers clearly to fire-alarm mechanisms at work, by referring to several different news articles about the abuses and the possibility that the president knew about them in her statement on 20 May 2004 (Rep. Woolsey, 20 May 2004). One article in the Denver Post, one in Newsweek magazine, and one in New Yorker magazine (Rep. Woolsey, 20 May 2004).

In addition to only stressing the problem by referring to its results and risks, Congress has also presented new regulation in an active attempt to control the PMSCs behavior. Rep. Price, Rep. Waxman, Rep. Spratt, Rep. Meehan, and Rep. Cramer (25 Jun. 2004) presented their H.R. 4749 bill[footnoteRef:6] to Congress in order to extent US’ control over PMSCs, by implementing procedures and mechanisms to require accountability for personnel performing federal contracts with PMSCs. [6:  H.R. 4749 requires contractors to provide and update detailed and practical information on the contract fulfillment. It provides requirements for the Secretary of Defense. And in addition it provides provisions for casualty reporting, oversight, waiver authority, and revision of the Federal Acquisition Regulation. http://beta.congress.gov//bill/108th-congress/house-bill/4749/.] 


Senator Harkin (29 September 2004) strongly criticized president Bush’ Iraq policy and policy on terrorism. While doing so he also referred to two different news articles in order to underpin his statement that US credibility had reached an all-time low at that time due to present Bush’ policy (Sen. Harkin, 29 Sep. 2004). The first news article makes a distinction between the positive portrayal of happening and future prospects in Iraq of the Bush administration and the pessimistic portrayal of the happenings by interviewed US army and CIA officials as well as reports of the NIC (Priest and Ricks, 2004). The second article is on the increasing amount of attacks by insurgents on military and civilian targets (Glanz and Shanker, 2004).

Rep. Kaptur (12 Jul. 2005) mentions that she finds it troubling that the US troops rely so heavily on support from PMSCs. Questioning the outsourcing of war and referring to PMSC personnel as ‘soldiers of fortune’ (Rep. Kaptur, 12 Jul. 2005). Moreover, Rep. Kaptur (12 Jul. 2005) complains about the lack of information granted to Congress by the administration. She states Congress’ dependency on the news in order to be able to follow the happenings related to PMSCs (Rep. Kaptur, 12 Jul. 2005). From an expose on Frontline, she got informed on the new requirement for all PMSCs to get registered in Iraq (Rep. Kaptur, 12 Jul. 2005). To stress Congress’ dependency on third parties ones more, Rep. Kaptur (12 Jul. 2005: H5716) says: “[we] are forced to rely on the tabulation of news articles and press releases to keep on top of what companies are operating in theater, what duties they may or may not be performing and just how much money the United States government is paying them.” Besides the media, Rep. Kaptur (12 Jul. 2005) refers to another source of information for Congress when talking about a constituent that has sought contact with her to talk about report on her husband who moved to Kuwait and became an employee of a PMSC.

The final time the PMSCs have been mentioned during a Congress meeting in the time period of the first case was by Sen. Akaka (16 Dec. 2005). A video on a website that is affiliated with personnel from one of the PMSCs employed by the US government which is under investigation by DOD was the reason for Sen. Akaka to address the oversight issue to Congress. The video got his attention after The Washington Post reported on the DOD investigation and reportedly shows violence and shooting against Iraqi civilians by PMSC personnel. Sen. Akaka (16 Dec. 2005) points to the risks of agency losses when arguing that the actions by the PMSC personnel puts US troops in danger because the video possibly reinforces hatred against Americans. By stressing Congress’ duty of oversight of this questionable behavior, Sen. Akaka (16 Dec. 2005) seeks a Congressional inquiry into the PMSCs behavior and a review in Aegis contract. The purpose of these active, direct, police patrol oversight means would be to stop and control these type of outrageous happenings (Sen. Akaka, 16 Dec. 2005). When first referring to the risks of agency losses and then advocating for more oversight, shows that Sen. Akaka is prioritizing these risks over the control costs

The content analysis shows Congress’ dependency on media coverage, pointing to the fire alarm oversight mechanisms that were in place. Furthermore, it shows that only a few individual members of Congress were concerned with the issue. Since Congress is a majoritarian institution and only a few members of Congress prioritized the risks of agency losses over the control costs, Congress did not change its form of oversight and kept with fire-alarm oversight during this time period. The few members that advocated for more oversight did so on the basis of their concern regarding the agency losses.

	
	Democrats
	Republicans
	Jointly

	2001
	0
	0
	0

	2002
	0
	0
	0

	2003
	0
	0
	0

	2004
	6
	0
	1

	2005
	2
	0
	0

	2006
	0
	0
	0


[bookmark: _Toc390901372][bookmark: _Toc396910728]Table 1: Party affiliation of the members of Congress who referred to PMSCs during Congressional meetings. (Source: Congress.gov).

Table 1 provides a closer look at the party affiliation of the members of Congress who addressed the use and oversight of PMSCs. The data presented in the table shows that for this first case it appears that all, but one, were affiliated with the Democratic party. Democrats are generally associated with a lower preference for military means, and a higher preference for diplomatic means (Schlesinger, n.d.). Although this does not mean that they do not support a strong defense apparatus, it does mean that they are in general more critical to the use of military force. In contrast, republicans view military means and a strong army as necessary for the US in order to retain its powerful position in the world order (Hoge and Rose, 2003). Because republicans are generally in favor of military force, they are less critical on the use of it. This difference in values between the two parties resulted in only one republican member of Congress addressing the problem, against eight democratic members of Congress.
[bookmark: _Toc396910710]4.3	US regulation of PMSCs

The US had very few legislation regarding PMSCs between 2001 and 2006. There were only three legislations in place which were particularly related to the use of PMSCs by the US, of which two were implemented during the period of this case. This means that the US started making more use of the PMSCs, while they did not implement many new legislation in advance. The three legislations that were during place in the first case were:
· International Traffic in Arms Regulations,
· OMB Circular A-76; entered into force on 29 May 2003,
· DFARS, Part 225, Subpart 7401 of the CFR; entered into force on 5 May 2005.

These legislations contain several ex ante procedures, none of which are specifically implemented for PMSCs. For example, the regulations on international traffic in arms requires companies to register arms, but only in order to prevent the international traffic in arms (Department of State, n.d.). In addition, the legislation establishes federal policy for the competition of commercial activities (OMB, 2003). This circular holds that agencies have to identify their tasks and services as commercial or inherently governmental (OMB, 2003). If they identify tasks or services as commercial they should be subjected to the forces of competition (OMB, 2003). It does establish the duty to “centralize oversight responsibility”, however, only related to the competitive acquisition of contracts (OMB, 2003). This is not at all related to the PMSCs actions. According to O’Looney (1998), the forces of competition have the effect of making the production process more efficient and less costly. The US governments’ goal with this is to ensure that American taxpayers get maximum value for their money (OMB, 2003).

The legislation does not contain any references to any mechanisms to perform active and direct oversight over PMSCs behavior. Nor is it specifically related to the actions of PMSCs in fulfilling their contractual duties.




[bookmark: _Toc396910711]4.4	Oversight between 2001 and 2006

Besides by the media, the public, and the members of Congress, many analysts and officials who have looked into or were involved in the oversight mechanisms for PMSCs in Afghanistan and Iraq, have mentioned the lack of oversight by Congress (Schwartz and Church, 2013). From several GAO and CWC reports, it can be inferred that besides Congress, also DOD lacked sufficient oversight performance. GAO started to report on this lack of oversight on contracts in Iraq and Afghanistan in 2004, their conclusions show that between 2001 and 2006 the oversight was not sufficient (GAO, 2012; 2013; CWC, 2011). The US government did not have enough oversight personnel, and much of its oversight personnel was not enough trained to perform this task (GAO, 2012; 2013; CWC, 2011). Furthermore, they had many difficulties with reporting reliable information, and the case-by-case approach of the different offices on using contractors caused them to not address the issues of oversight enough (GAO, 2013). Between 2001 and 2006, the US GAO (2006) stated that a particular problem standing in the way of solving the problem is the lack of action by high-level officials.

Between 2001 and 2006, the DOD made use of CORs, because their contracting officers, who were ultimately responsible for the PMSCs compliance with the contract requirements, could not be in the area where the services of the contract were provided (GAO, 2012). CORs were DOD personnel who function as liaisons between the US government and the PMSCs, often on a part-time basis next to their primary military tasks (GAO, 2012). However, there were three problems with these CORs. First, they were with too few, which means that they did not have enough personal resources, time and energy, to oversee all contracts (GAO, 2012). Second, they were not enough trained to perform the oversight task (GAO, 2012). Third, they were non-acquisition personnel with acquisition-related responsibilities, therefore they lacked the expertise (GAO, 2012).

While the DOD has done some effort to come up with a solution for the oversight problems, the GAO (2006, 2012, 2013) repeatedly reported that it was not enough. At the same time, the effectiveness of the efforts made by the DOD was questioned by Congress. However, Congress only started addressing its concerns over the complete and accurate implementation of DOD Instruction 3020.41[footnoteRef:7], in 2007, and not within the time period of this case. [7:  DOD Instruction 3020.41: Contractor Personnel Authorized to Accompany the U.S. Army Forces was issued in October 2005 and provided policy to coordinate any proposed contractor logistic support arrangements, to ensure that contracts clearly specify the terms and conditions, and to maintain a database with by-name accountability information (GAO, 2006).] 


The lack of oversight capability has resulted in a lot of losses for the US government between 2001 and 2006 (CWC, 2011). First and foremost, the US government was blamed for the incidents that happened involving PMSC personnel. The US government was blamed for the human rights abuses associated with these incidents. Besides these incidents, other losses suffered by the US government have been wasted resources, missions that have not been completed, corruption, and contract fraud (GAO, 2012; Schwartz and Church, 2013; CWC, 2011). While the exact scale and amount of these losses in financial terms may never be known, many agree that it is probably somewhere in the billions of dollars (Schwartz and Church, 2013). Insufficient oversight has also resulted in events that counter US goals in both Iraq and Afghanistan. PMSCs have paid the Taliban with US money for their contracts in exchange for security, for example (Schwartz and Church, 2013). Many have also addressed their concerns that the behavior of PMSC personnel was counterproductive to US efforts to win the hearts and minds of the Afghan and Iraqi people (Schwartz and Church, 2013). After expressing their concerns with these agency losses, GAO (2012) and Schwarz and Church (2013) argue that Congress should expand its oversight of PMSCs and should perform active and direct police patrol mechanisms in order to manage the contracts.
[bookmark: _Toc396910712]4.5	Synopsis

Graph 1 shows that the media did not report on the oversight of PMSCs at many occasions. Apparently the issue itself and the agency problems it caused were not newsworthy. The incidents that occurred between 2001 and 2006 have been reported on, but only in a few news items. Furthermore, Congress has only addressed the issue 9 times in this 6 year-period and only 13 of the 535 members of Congress were involved in these instances. The members that did address the issue stated their concern with agency losses and advocated therefore for more oversight in the form of an inquiry or a review for example, i.e. police patrol mechanisms. Furthermore, these statements showed that Congress mostly relied on fire alarm mechanisms, because they only refer to news items or constituents from whom they got their information, and not to hearings, reports by Congressional committees or other inquiries. In addition, the examination of the legislation on the use of PMSCs between 2001 and 2007, shows no signs of police patrol oversight. There are no procedures for PMSCs to report their actions to Congress, nor does Congress have any procedures implemented to systematically control the PMSCs actions. Nothing points to an active form of oversight by these members of Congress.

This means that Congress relied on third parties to bring agency losses to their attention. These third parties, such as the media, constituents, GAO, and DOD, have paid some attention to the issue, but not a significant amount. GAO only reported twice on the issue between 2001 and 2006 and the media only referred to it 25 times.

The incidents that took place, as well as other forms of agency losses, apparently did not cause a majority of Congress to prioritize the risks of agency losses over the high control costs they would have to bare if they performed direct and active oversight. However, the members and other actors that advocated more direct oversight were all doing this on the basis of their concern for the agency losses, such as waste and fraud and the violation of human rights. Unfortunately for them, they were a minority and in contrast to them, Congress as a whole, did not prioritize  these risks of agency losses over the control costs.

Based on the continued lack of police patrol oversight and the data on the amount of media attention, it seems that as long as the public did not care about the issue, members of Congress had other affairs to pay attention to and Congress employed fire-alarm oversight to control the PMSCs actions. The agency losses and their extended risks, e.g. political and electoral disadvantages, for the members of Congress remained small because the amount of media attention was low, despite the incidents that occurred. Only general ex post oversight mechanisms, i.e. third parties filing a complaint personally to members of Congress, applied during these years to the oversight of PMSCs.














[bookmark: _Toc396910713]5.	Congressional oversight and US regulation of PMSCs between 2007 and 2013

Many incidents happened during the Afghanistan and Iraq wars, in which innocent civilians died, or human rights were abused by both PMSC personnel and by military personnel. The year 2007 stands out in this regard as a year in which incidents involving PMSC personnel got great attention in the media, firing up debate in society and in Congress on the lack of control over, the liability, and the accountability of PMSCs.

During the period of this second case, DOD contracted the most PMSCs in history. Not only were they contracted to perform armed services, but also to provide unarmed services. In March 2013, the DOD had 107.796 contractors (armed and unarmed personnel) employed in Afghanistan (Schwartz and Church, 2013). In December 2011, at the end of the Iraq war, they employed 23.886 contractors (Schwartz and Church, 2013). Which is a low amount, considering that DOD had 163.591 contractors employed in Iraq in December 2007 (Schwartz and Church, 2013). There were more contractors than military personnel in action in Iraq since July 2010 (Schwartz, 2011). These contractors were performing different tasks and services, both unarmed and armed (Schwartz, 2011).

Several incidents that took place in 2007 show that the US government still lacked control over the PMSCs actions. Between 2007 and 2013 several incidents took place involving PMSC personnel. The most significant ones were the killing of seventeen innocent civilians at Nisoor Square by Blackwater USA personnel and the killing of two innocent Armenian women by personnel of Unity Resources Group on 9 October 2007 (Del Prado, 2010). This incident happened when they started shooting at a car that came too close to the convoy they were protecting, ending in the killing of the two passengers (Del Prado, 2010). Furthermore, PMSCs have been involved in highly controversial activities of the Central Intelligence Agency, providing them with support to perform rendition flights, clandestine raids, and covert operations (Del Prado, 2010). One PMSC, Jeppesen DataPlan Inc., is also sued in 2007 by the American Civil Liberties Union for their participation in these activities (Del Prado, 2010).

As mentioned, there are many indicators to determine whether Congress performs fire-alarm or police patrol oversight. One of them is presented in graph 3, which shows that Congress increasingly made use of police patrol mechanisms. The graph presents the number of reports that have been published and hearings that have been held by research and oversight bodies and by other Congressional committees on the issue of PMSCs. Every aspect of the use of PMSCs was part of these investigations. The bodies and committees were, among others, the CWC, Government Accountability Office, SIGAR, SIGIR, US Department of State Office of Inspector General, US Army Audit Agency, Defense Contract Management Agency, US Senate and House Committees on Appropriations, US Senate and House Committees on Armed Services, and US House Committee on Oversight and Government Reform (Private Security Monitor, n.d. a; n.d. b).
[bookmark: _Toc396910725][image: ]Graph 3: The number of Congressional reports published and hearings held between 2001 and 2013. (Source: Private Security Monitor. http://psm.du.edu/national_regulation/united_states/index.html).

The publications of reports suggests that the committee has performed active research and investigation to gather information on the data. In addition, holding hearings is an important police patrol mechanism as well. This graph shows there has been an increase in the amount of reports and hearings between 2001 and 2013. With a doubling between 2006 and 2007 and another increase of a third between 2008 and 2009. The doubling in 2007 is mainly caused by an increase of Congressional hearings. What this graph shows is that Congress has been increasingly relying on police patrol mechanisms on the issue of PMSCs. It is a first sign of the changed nature of Congressional oversight since 2007.
[bookmark: _Toc396910714]5.1	Media attention

To show the development in media and public attention for this issue between 2007 and 2013, graph 4 shows the amount of news items in US newspapers and wires referring to the use of PMSCs, US Congress and oversight. 












[bookmark: _Toc390901376][bookmark: _Toc396910726]Graph 4: The number of news items in US newspapers and wires which refer to the use of and oversight on PMSCs by the US government. (Source: LexisNexis Academic).

The study of the first case showed that only a few news items were related to PMSCs, US Congress, and oversight between 2001 and 2006. The ones that did, referred to the concerns of Congressional oversight or referred to a single incident involving PMSC personnel. In contrast to this, graph 4 clearly shows that US media contributed a considerable amount of attention to this issue during the following years.

In 2007, 287 news items in US newspapers and wires were related to the use of PMSCs and their oversight. Until September 2007, only 20 news items were published on this issue and almost all of them were about the investigation into the Blackwater incident in Fallujah in 2004 (Scahill, 2007a; UPI, 2007; Heaton, 2007; Baker, 2007a; Brooks, 2007; Parker, 2007; Neff, 2007). However, they also reported on the lack of oversight or legal constraints (Scahill, 2007a). In Bush’ State of the Union speech, he calls for the deployment of more PMSCs in warzones, but the author refers to this as an attempt to run “an outsourcing laboratory” with “Iraq as its Frankenstein” (Scahill, 2007a). In the same article, the PMSC Blackwater USA is typified as seeing itself as “the FedEx of defense and homeland security operations” (Scahill, 2007a). Illustrating the critical tone of the article. Another news item reports that the Pentagon acknowledged that it had no information on the hiring of Blackwater USA, because it was done by a deeply hidden subcontract (Margasak, 2007). While several PMSC personnel were killed in Iraq and Afghanistan, their relatives had to sue the PMSCs in order to get access to information regarding the context of their deaths (Scahill, 2007a; Tiron, 2007; Brooks, 2007). Not only do the relatives not have access to these documents, nor have Congressional committees (Neff, 2007). Heaton (2007) reports that the US government has been largely in the dark on PMSCs use and actions and that the Committee on Oversight and Government Reform of the House of Representatives is looking into waste, fraud and abuses of taxpayers’ money. Other news items report as well on the profits PMSCs make of taxpayers’ money, but also on their ability to avoid Congressional oversight (Fessenden, 2007; Associated Press, 2007; Klein and Fainaru, 2007). The US still lacks an effective system of oversight and accountability, even after 6 years into the Afghanistan and 4 years into the Iraq war (Scahill, 2007b). The use of PMSCs has got the attention of some members of Congress, who are trying to get the PMSCs regulated, however, they are with too few (Fainaru and Klein, 2007). Two articles particularly mention that it are Democratic representatives who are advocating for more oversight of PMSCs in Congress (Tiron, 2007; Babington, 2007). While Congress is already implementing new regulation of PMSCs in the NDAA FY 2008, these standards are still very limited in their proposal (DiMascio, 2007).

Once the Blackwater USA incident happens on 16 September 2007, almost all other news items published in 2007 are concerned with this incident and its aftermath, 264 to be exact. Part of the aftermath of this incident is the news that the US, as well as Iraq’s government, started an investigation into it (Lee, 2007a). The Oversight Committee of US Congress also announces that it will hold hearings to find out what happened exactly (Lee, 2007a; Frontrunner, 2007; Baldor, 2007a; Ackley, 2007). And that US Congress started taking steps to improve and expand US regulation of PMSCs (Flaherty, 2007). The lack of oversight is mentioned as an important cause of the incident (Lardner, 2007a). Singer is quoted in one news item, saying that the incident is the result of a lack of action by the government (Lardner, 2007b). Deans (2007a) writes that PMSCS “can do whatever they please without any liability or accountability from the US government. The media reports of two people who have survived and witnessed the shooting and claiming that the PMSC personnel was not provoked (Fadel and Hammoudi, 2007). Interviews held with executives of PMSCs show that there I also a different degree of oversight between the State Department and DOD (Fainaru, 2007). Another news items questions the cost efficiency of outsourcing to PMSCs, reporting that in the case of Iraq, the use of PMSCs has been more expensive than would have been, had the US made use of its own troops, due to markups and other costs (Congressional Documents and Publications, 2007). The US investigation into the Blackwater USA incident has even expanded at the end of 2007 into five different Blackwater shootings that took place in 2007 (Gearan, 2007). Besides these incidents, US federal prosecutors also started investigating whether Blackwater had smuggled weapons into Iraq, which fell in the hands of a terrorist organization (Lee, 2007b). In response, Blackwater has been denying this ever happened (Scott, 2007). Besides new legislation proposed by Congress, DOD is also presenting plans to expand their oversight over PMSCs (Baldor, 2007b). Glanz and Tavernise (2007) report a comment from an Iraqi minister, saying that it has been a very painful incident, since it involved innocent people and the reporters add to this the comment that there obviously has come an emotional push for change as a result of the shooting.

The reputations of PMSC personnel is ranging from ‘courageous professionals’ to ‘shoot-from-the-hip cowboys’ and ‘trigger-happy mercenaries’ (Deans, 2007b). In a news item by Baker (2007b), a Democratic Congressman is cited saying that while he tried to fight the lack of oversight over PMSCs, he was getting silence from his Republican colleagues. He explains that he got the feeling that this was because they might see that every attempt to implement more regulation on PMSCs as an criticism on the Bush administration (Baker, 2007b).

In 2008 and the following years, fewer news items were published relating to US’ use of PMSCs and their oversight. Still, the amount is far bigger than the number of news items on the issue that were published before 2007. The news items in 2008 and 2009 are in general related to new rules that are implemented by DOD to be able to better control the PMSCs, the call of some members of Congress for greater oversight, the implementation of new legislation by Congress, and the attention for the issue by the international community (Lardner, 2008; Giffords, 2008; UN, 2009). These topics are also referred to in the following years, but in many of these news items the use of PMSCs in Afghanistan, not only in Iraq, is mentioned and examined.

In 2010 the number of news items referring to the issue increases again to 123. Many of these news items are the result of increased Congressional attention for the issue. They report on Congressional hearings and publish reports which are the result of US oversight studies (Ad Hoc Subcommittee on Contracting Oversight, 2010; Subcommittee on National Security and Foreign Affairs, 2010a; 2010b). Congress’ active role in oversight activities is therefore the main cause for this increase. Another development related to the issue that was increasingly reported on in these news items was the attention of the UN to US’ use of PMSCs and their oversight over their actions (UN, 2010a; 2010b; 2010c). The following years, the media attention for the issue decreases and in 2013 it is almost back at the amount of news items before 2007.

This data shows that the attention by the US media and public on the use and oversight of PMSCs increased significantly since the Blackwater USA incident in September 2007. Since then, US media covered the extensively on the aftermath of the incident and the concerns of US public on the issue. The use of particular words in the news items like cowboys and mercenaries, as well as personal attacks from Democrats to Republicans which are described might influence the cost calculation of members of Congress. This could be shown by looking at the content of statements by members of Congress during Congress meetings (see 5.2). If members point to these news articles, it would show that they are concerned with what the public will find out on the use of PMSCs. Because theory on media argues that the media has an important agenda-setting function, bringing Congress the risks of constituents blaming them and stop supporting them.

As Graph 4 showed, the amount of news items related to the issue has increased significantly between 2007 and 2013 in contrast to the previous case. Comparing the content of the items in both cases shows that the critical tone is quite the same. However, due to the increased amount the public might put the issue on its agenda more quickly, because it is confronted with the issue multiple times a day. This would alert members of Congress, who might start paying more attention to the issue as well, in order to win the favor of their constituents. This might change into a majority, resulting in action by Congress on the issue.
[bookmark: _Toc396910715]5.2	Congress’ attention

When examining and presenting the number of times the oversight of PMSCs is addressed in Congress in a graph, a similar trend as with the news items emerges. The years in which the amount of media attention increases, Congress’ attention for the issue increases as well. Not only does the amount of attention increase, there is also a change in the members of Congress who pay attention to the issue, with regard to party affiliation. Since 2007, also an increasing amount of republican members pay attention to the issue. Graph 5 presents the amount of times members of Congress referred to the issue and table 2 presents the party affiliation of these members.












[bookmark: _Toc390901377][bookmark: _Toc396910727]Graph 5: The number of times a member of Congress referred to PMSCs during Congress meetings. (Source: Congress.gov).

As graph 2 showed in the study of the first case, there were hardly any occasions in which a member of Congress referred to the use of PMSCs by the US or the control of their actions between 2001 and 2006. The only times that this happened in 2004 and 2005 was in reaction to the incidents in Fallujah and the Abu Ghraib prison, and the concern of some members of Congress about the harm PMSCs actions could have to the US military mission in Iraq and Afghanistan. In 2007 the number of times the issue is raised in US Congress increases to 19 times, starting right after the Blackwater USA incident, after some news items were already published on this incident. Sen. Durbin (18 Sept. 2007) points out that Congress did not employ active police patrol oversight when he says: “We know for the past five years … there was little or no oversight by this Congress.” He calls upon Congress to change the oversight of PMSCs in order to gain control over their actions, because they are given millions of taxpayers’ dollars and are not accountable and kept from the public eye (Sen. Durbin, 18 Sep. 2007). He also illustrates one of the risks of the agency losses referring to the Fallujah incident and the endangering of American troops that were send into the city afterwards in order to restore order (Sen. Durbin, 18 Sep. 2007). Another risk of these agency losses in the form of misbehavior by PMSC personnel is that Iraqi people look at them as being American troops (Sen. Durbin, 18 Sept. 2007). A kind of agency loss which is also referred to by him is the lack of protection of their own personnel by PMSCs (Sen. Durbin, 18 Sept. 2007). At the end of his statement, Sen. Durbin (18 Sept. 2007) advocates police patrol mechanisms when he asks for the Democratic leadership to look into the arrangements with Blackwater USA and other PMSCs. His statement shows that Sen. Durbin (18 Sep. 2007) is more concerned with the risks of agency losses than the control costs and is therefore in favor of police patrol oversight.

On 26 September 2007, Sen. McCaskill called for an amendment[footnoteRef:8] which led to a modification of Amendment No. 2999 and concerned the establishment of the Congressional ‘CWC’. This Commission is supposed to study and investigate, actively several aspects of wartime contracting (Sen. McCaskill, 26 Sept. 2007). The Commission will publish its findings in interim reports an in a final report, which is due 2 years after the establishment date (Sen. McCaskill, 26 Sept. 2007). One of the means granted to the Commission are Congressional hearings and the Commission is also granted with means of enforcement (Sen. McCaskill, 26 Sept. 2007). In order to enforce its amendment, Sen. McCaskill has come into contact with several third parties which support the amendment. For example, the OBM Watch, an nonprofit watchdog, the Project on Government Oversight, the Government Accountability Project, the Iraq and Afghanistan Veterans of America, the Taxpayers for Common Sense, but also the general public, since Sen. McCaskill (26 September 2007) explains that she and her cosponsors from Congress have talked with thousands and thousands of people. These people have generally expressed their concerns about the waste of money (Sen. McCaskill, 26 Sept. 2007). This way she argues that Congress’ constituents are concerned with the agency losses. At the end of her statement, in an attempt to influence the cost-benefit calculation of other members, she tries to mobilize her colleagues by arguing that supporting this amendment will be good for the approval rates (Sen. McCaskill, 26 Sept. 2007).  The establishment, its purpose, and instruments of CWC and the Senator’s  concern with the risks of agency losses shows her favoring police patrol oversight. [8:  An amendment is a proposed change to a bill or other pending legislative text. https://beta.congress.gov/help/legislative-glossary] 


In addition, Amendment No. 2999 also extents the jurisdiction of the SIGIR, giving him the authority to perform comprehensive audits on PMSCs in both Iraq and Afghanistan (Levin, 26 Sept. 2007). According to Sen. Levin (26 Sept. 2007), this would provide Congress with appropriate oversight over PMSCs, stressing that this was not the case before, which is important because these contracts have been associated with waste and abuses. In response to this amendment, Sen. Warner (26 Sept. 2007) questions the need of an independent commission and in particular of more jurisdiction for the SIGIR, arguing that there is already a Congressional Armed Services Committee which could do the job and that the timespan of the amendment is too long and its scope is too wide. Sen. Warner is apparently not convinced of the risks of the agency losses and is prioritizing the control costs over them. In his reaction to these comments, Sen. Levin (26 Sept. 2007) points time and again to the incredible amount of agency losses, e.g. waste and abuses associated with the contracts of PMSCs, which shows that he does prioritize them over control costs and is willing to implement police patrol oversight via CWC and the SIGIR. Sen. Klobuchar (26 Sept. 2007) states her support for Amendment No. 2999 because of the public accountability it will generate, and pointing to the large amount of waste and abuse. She does so because she has heard people from her state yearning for more accountability while traveling through her state (Sen. Klobuchar, 26 Sept. 2007).  She thinks the SIGIR can do more interagency examination of PSMC contracts (Sen. Klobuchar, 26 Sept. 2007).

On 1 October 2007, Sen. Obama points to a news article in the Washington Post on the agency losses of the use of PMSCs. Then he points to an, by him initiated, amendment that has been passed recently in the Senate, which requires the executive agencies to report to Congress on the total number of contracted PMSCs that are deployed (Sen. Obama, 1 Oct. 2007). He does so, with stating that the American people have the right to know in which way the government is spending their tax money (Sen. Obama, 1 Oct. 2007). By referring to the agency losses in the news article, to the improved, direct oversight, and to the public, Sen. Obama clearly shows that he prioritizes these risks over the control costs and favors police patrol oversight.

Sen. Cummings (2 Oct. 2007) says to be shocked about the information he got that PMSCs have created some sort of unaccountable shadow military. He participated in a Congressional hearing by the House Oversight and Government Reform Committee, which questioned Department of State officials and the CEO of Blackwater USA (Sen. Cummings, 2 Oct. 2007). He points out that he got informed about 195 escalations of force only by Blackwater since 2005, that in 80% of these cases Blackwater fired first, arguing that this is not in line with the attempt to win the hearts and minds of the Iraqi people (Sen. Cummings, 2 Oct. 2007). This is a risk of the agency losses which is also stressed by Rep. Hall (3 Oct. 2007), advocating for more limitations on PMSCs actions. One way to do this is by passing HR 2740 on 4 October 2007, a bill which brings PMSCs under US law (Rep. Hall (4 Oct. 2007). In his comments on this bill, Rep. Hall (4 Oct. 2007) also refers to the newly gathered information on abuses by Blackwater, retrieved by Congressional hearings the day before.

Rep. Schakowsky (9 Nov. 2007) asks attention for an unprovoked shooting involving Blackwater USA personnel on which the Washington Post published an article. She argues that these kind of agency losses by reckless behavior from PMSCs might have the risk of causing people in Iraq to grow their hatred against Americans (Rep. Schakowsky, 9 Nov. 2007). Therefore she asks her colleagues to cosponsor HR 4102, which is supposed to stop the outsourcing of security services (Rep. Schakowsky, 9 Nov. 2007). A few days later, 14 November 2007, Rep. Schakowsky again refers to HR 4102, this time by referring to two other news articles, both printed in the New York Times that week on the killing of innocent Iraqi people by PMSC personnel.

On 12 December 2007, Rep. Saxton makes some remarks on his support for the conference report on HR 1585, NDAA FY 2008, by advocating for police patrol oversight. One of the reforms in this bill is the establishment of more responsibilities for the Joint Requirements Oversight Council, but also on accountability, the requirement for new regulation for PMSCs, and the requirement to take new steps to better oversee PMSC contracts, in order to control their actions and prevent agency losses such as waste and abuse from happening (Rep. Saxton, 12 Dec. 2007). Also Rep. Van Hollen (13 Dec. 2007) says to be proud and happy with the fact that these agency losses are actively fought. He explains that the bill requires DOD to regularly brief Congress on matters concerning PMSC contracting, and, more importantly, it requires State Department and DOD to implement detailed regulations to govern the actions of PMSCs (Rep. Van Hollen, 13 Dec. 2007). At the same time, Congress shows that it is enforcing fire-alarm procedures, by strengthening whistleblower protections through this bill (Rep. Van Hollen, 13 Dec. 2007). This whistleblower protection legislation is again presented on 18 June 2008 and 16 September 2009, by Rep. Smith, arguing that also PMSC personnel should be eligible for the same remedies. The bill also establishes the function of SIGAR, which will be the same as SIGIR, but than for Afghanistan, in order to enhance oversight and it will establish CWC, as was proposed before in an amendment (Sen. Levin, 14 Dec. 2007). Conducting in Congressional hearings has been an important source of information for writing the bill (Sen. Murray, 14 Dec. 2007). On 22 January 2008, Congress voted on the aforementioned bill (NDAA FY 2008), which was passed before in Senate in December 2007, by a 90-3 vote (Sen. Levin, 22 Jan. 2008). The bill contained the implementation of many police patrol mechanisms and the fact that it passed with such great majority points out that more members favored police patrol oversight than before.

But Congress discussed other police patrol mechanisms as well. On 20 May 2008, Congress discussed the HR 2642, supplemental appropriations bill. This bill adds the requirement for the executive agencies to establish Investigative Units for Contractor Oversight (Sen. Reid, 20 May 2008). They will actively investigate PMSC actions and report annually on their findings (Sen. Reid, 20 May 2008). During the discussion on the NDAA FY 2009, Sen. Akaka (8 Sep. 2008) argues that to prevent the agency loss of waste of taxpayers’ money, the NDAA bill for FY 2009 will again address the need for more oversight of PMSC actions. One active form of oversight suggested in the bill, will be that operational field commanders are required to present their urgent requirements documents to senior officials within 60 days for review (Sen. Akaka, 8 Sep. 2008). Furthermore, the bill requires DOD to establish a database with information on previous performances of different PMSCs (Sen. Akaka, 8 Sep. 2008).

On 16 September 2008, one year after the Blackwater USA incident at Nisoor Square, Rep. Schakowsky is urging her colleagues to support HR 4102, the Stop Outsourcing Security Act. Mainly because the PMSC personnel involved in several controversial shootings since the beginning of both wars have still not been held accountable in court (Rep. Schakowsky, 16 Sep. 2008). Rep. Skelton explains the amendments of the House Armed Services Committees to the NDAA FY 2009 bill. One of them is an expansion of the incidents that have to be reported on by PMSCs (Rep. Skelton, 23 Sep. 2008). On 26 September 2008, Rep. Holt stated his support for this bill to Congress, showing that he is also in favor of more oversight on PMSCs actions and urging his colleagues to support the bill as well.

In underpinning a proposed bill, Sen. Leahy (2 Feb. 2010) points to a testimony from an American citizen to the Senate Judiciary Committee earlier about how she got abused as employee of a PMSC. The proposed bill holds legislation to increase accountability for PMSCs, the establishment of new units to investigate misbehavior of PMSCs, and the requirement for the Attorney General and Justice Department’s Inspector General to report to Congress on these investigations (Sen. Leahy, 2 Feb. 2010).

In order to stop fraud, waste and abuse of taxpayers’ money, Rep. McGovern (27 May 2010) advocates for amendment HR 5015, which will make sure that the Inspector Generals will be able to review and audit PMSCs. In another amendment, Rep. Hinchey (27 May 2010) advocates for better control of PMSCs behavior by removing a loophole in US tax system, because he argues that PMSCs have been undermining the US mission for too long, which is a risk of agency losses. So, he advocates for police patrol, by arguing that the risks of agency losses should be prevented. Also in this amendment is the provision for PMSCs that they are required to hire their US citizen employees as direct employees in Iraq and Afghanistan, because this amendment only applies to US citizens which require security clearances for the performance of armed services (Rep. Hinchey, 27 May 2010). The level of detail of this amendment points to police patrol oversight and control of PMSCs.

Rep. Conyers (27 May 2010) mentions two examples of agency loss, namely PMSCs committing human rights atrocities and mucking the good name of the US people, in her argument for more oversight of PMSCs actions. In its fight against these agency losses Congressional committees are also actively gathering information to report on procedures and daily practices. On 14 July 2010, Sen. Levin announced a report on an investigation by the Senate Armed Services Committee on Afghan PMSCs behavior, which are subcontracted by US PMSCs. Rep. Skelton (15 Sep. 2010) points his colleagues to Congress’ obligation to oversee all aspects of federal spending, in order to prevent waste, fraud and abuse of taxpayers’ money. He states that the House Armed Services Committee, which he chairs, has taken an active role in this (Rep. Skelton, 15 Sep. 2010). He points back to the establishment of a Panel on Defense Acquisition Reform in March 2009, and explains that this Panel held hearings regarding this issue (Rep. Skelton, 15 Sep. 2010).

In an appropriations bill issued on 14 December 2010, the DOD is required to provide Congress with information on the amount of PMSCs personnel employed in Iraq and Afghanistan and to report on a cost-benefit analysis in case these employees would be replaced by DOD employees (DOD, 14 Dec. 2010). In an amendment, Rep. Donnelly (25 May 2011) is arguing for the establishment of a standard Quality Assurance Surveillance Plan, which would require the implementation of standard procedures for oversight of PMSCs. Sen. Leahy (6 Jun. 2011) is arguing that, since the wars in Iraq and Afghanistan are coming to an end, newly implemented legislation on PMSCs in previous years will be outdated. Therefore, he opts for expanding their scope and he refers to Congressional hearings held by the Senate Judiciary Committee with officials from the Judicial Department and experts on the field of PMSC accountability (Sen. Leahy, 6 Jun. 2011). And in the conference report on NDAA FY 2012, Rep. McKeon (12 Dec. 2011) is explaining that the NDAA requires the Government Accountability Office to review the reforms and other steps which DOD has taken to improve oversight of PMSCs and to report on this to Congress. Almost a year later the issue is raised in an amendment of Sen. Collins (28 Nov. 2012), opting for a report by the Secretary of Defense to Congress on so-called ‘insider-attacks’ and their threats to the US mission.

	
	Democrats
	Republicans
	Jointly

	2007
	17
	2
	0

	2008
	16
	1
	0

	2009
	2
	1
	0

	2010
	13
	1
	2

	2011
	7
	1
	1

	2012
	0
	2
	1

	2013
	n.d.
	n.d.
	n.d.


[bookmark: _Toc396910729]Table 2: Party affiliation of the members of Congress who referred to PMSCs during Congressional meetings. (Source: Congress.gov).

As table 2 shows, another change that was possibly invoked by the media attention for the issue is that not only democrats paid attention to the issue since 2007, but also republican members of Congress started cosponsoring bills for greater oversight or addressing their concerns regarding the use of PMSCs and the lack of oversight.
[bookmark: _Toc396910716]5.3	US regulation of PMSCs

Congress’ shift towards more attention and actions on the issue of oversight over PMSCs has led to the implementation of many new legislations regarding PMSCs. Three legislations that were implemented between 2007 and 2013 are all part of the CFR. These are the three legislations:
· 32 CFR Part 159; entered into force on 17 July 2009,
· DFARS Supplement Part 252, Subpart 225-7039; entered into force in June 2012,
· 48 DFAR Part 25.302; entered into force on 21 June 2013,
· Other legislations that have been implemented by Congress are described in the NDAAs for FYs 2007-2013.

These legislations have led to the establishment of the Office of the Deputy Assistant Secretary of Defense for Program Support (Schwartz and Church, 2013). This function is created to monitor the registering, processing and accounting of PMSC personnel (eCFR, 2014). Furthermore the new legislations led to the establishment of general/flag officer billets for acquisition, and the establishment of the Defense Acquisition Workforce Development Fund (Schwartz and Church, 2013). 32 CFR Part 159 mentions the GCC as DOD personnel who have the task to provide PMSCs with guidance and procedures (eCFR, 2014). In addition to this, the Chief of Mission has the task to make sure that PMSCs follow the procedures set forth by the GCC (eCFR, 2014). These legislations also describe who bears responsibility over information systems, the inclusion of contract clauses, and other procedures (eCFR, 2014). Furthermore, these legislations refer to directives which are developed by DOD since 2007 and which have to be complied with by DOD personnel (eCFR, 2014).

The DFAR 252.225-7039 is an example of a contract clause which has to be implemented in any new contract. This contract clause first describes that the PMSC has the duty to ensure that all its personnel complies with the procedures for overseeing, managing, registering, processing, accounting for, and keeping records of performances (DFARS, 2012). Furthermore, the contract clause requires the PMSC to register its weapons and armored vehicles before they are allowed to use them in the information system SPOT[footnoteRef:9] (DFARS, 2012). The PMSC is also required to ensure that its personnel is properly trained and educated (DFARS, 2012). Besides these procedures for registration and training it also contains the requirement for PMSCs to report on incidents, of any kind (DFARS, 2012). However, the clause does not specify to whom they have to report, it seems that this only concerns an internal report. This would mean that the responsibility of oversight over these reports lies with the DOD. The DOD would have to actively approach the PMSC in order to examine the reports and perform oversight, the responsible functions to perform this are described in other legislations as described above. The new legislation also gives DOD the opportunity to set up a database in which PMSCs performances are registered (GSA, DOD and NASA, n.d.). This database can be consulted when they have to decide on the acquisition of future contracts. [9:  SPOT is a web-based information system or database which contains all contract data in order to be able to properly track and manage these contractors (Program Support, n.d.).] 


Not only through new legislation has the increased attention for the issue by Congress led to improvements in oversight, also the Congressional hearings have led to the creation of new Congressional oversight mechanisms. One of them is the CWC in Iraq and Afghanistan (Schwartz and Church, 2013). This Congressional commission was created through the NDAA for FY2008 and had the specific task of studying matters related to the contracting of PMSCs in Iraq and Afghanistan (CWC, 2008). It had the duty to actively study all contracts given, whether to perform armed or unarmed services, and also to study the extent of the abuses, fraud and other irregularities caused by the lack of oversight (CWC, 2008). Studying the contract abuses, misuse of force by PMSC personnel, and other agency losses is an important reason for the establishment of the commission, because four out of seven of the issues that have to be assessed are related to them (CWC, 2008). The reports they produced on these matters have been influential and have resulted in the elevated importance of the issue and recommendations that were implemented by both Congress and DOD (Schwartz and Church, 2013). In addition to 26 Commission hearings with members officials from DOD, NGO’s and different PMSCs, CWC participated in 4 Congressional hearings and has published 8 reports on the issue between 2009 and 2011 (CWC, 2011; CWC, n.d. a; CWC, n.d. b).

Other efforts done by Congress have to do with the organization of Congress. Daily business is taking care of through committees and subcommittees (Slomp, 2011). The number of Congressional committees that were used to hold hearings or to report on the issue were, apart from CWC, extended to the Commission on Army Acquisition and Program Management in Expeditionary Operations, the Commission on Armed Services, the Senate Armed Service Commission, the Subcommittee on National Security and Foreign Affairs, and the ad hoc SCO (Schwartz and Church, 2013). All these committees have conducted oversight through hearings and for the purpose of publishing reports on PMSCs behavior and US governments oversight. The purposes and reasons for their oversight activities show that they prioritized the risks of agency losses over the control costs. The subcommittee on Contracting Oversight, for instance, has held hearings to check the role of SIGAR and its effectiveness on preventing agency losses, such as waste, abuse and fraud (SCO, 2010). In addition it held hearings specifically on other instances of agency loss, such as at the allegedly misbehavior of PMSCs at the US Embassy in Kabul, other in Afghanistan (SCO, 2009a; 2009b). The Commission on Army Acquisition and Program Management in Expeditionary Operations published the Gansler report including 40 recommendations related to US’ use of PMSCs (DPAP, 2014). The ad hoc SCO held 18 oversight hearings between 2009 and 2011 (SCO, n.d.). The House Committee on Armed Services also held hearings, and in the opening statement of the hearing on 25 March 2009, Rep. Snyder points to the risks agency losses of contracting PMSCs. The House COGR has also performed police patrol mechanisms, in the form of hearings, with the specific purpose of investigating and preventing waste and abuse and other agency losses (House COGR, 2007a; 2007b; 2008).

The efforts by Congress have triggered, and in some occasions through legislation forced, DOD to practice many changes regarding the oversight of PMSCs. DOD efforts can be categorized by organizational changes, expanded regulation, policy, and doctrine, and other ways of improving the oversight ability of DOD over PMSCs. The organizational changes consist of the establishment of the Joint Theater Support Contracting Command, the Army Contracting Command in 2008, the Task Force 2010, the Afghanistan Vendor Vetting Cell in 2010, the Joint Contingency Acquisition Support Office, and the Operational Contract Support Functional Capabilities Integration Board (Schwartz and Church, 2013). Their tasks differ a lot and range from screening vendors, to make sure they are not involved with criminal groups or other enemy units (GAO, 2011). To analyzing the capabilities of the OCS agency or to provide enterprise wide oversight to ensure timely completion of initiatives (DOD, 2010). Besides these new offices and boards, existing offices have been expanded with the establishment of the Joint Staff’s Operational Contract Support Services Division and the U.S. Army Corps of Engineers Transatlantic Division (Schwartz and Church, 2013).

The expanded regulation, policy, and doctrine consists of: the directive ‘Orchestrating, Synchronizing, and Integrating Program Management of Contingency Acquisition Planning and its Operational Execution’ from 2009, the ‘Policy and Procedures for Determining Workforce Mix’ from 2010, the ‘Instruction OCS’ from 2011, the ‘Joint planning and execution policy’ from 2012, the ‘Developed standards for using PSCs’ from 2013, the ‘Joint Doctrine OCS’ from 2014, the publishing of various reference materials, and the improvement of the business systems (Schwartz and Church, 2013). These regulations consist of very detailed responsibilities ascribed to certain functions. They describe who bears oversight responsibilities for which tasks related to PMSC contracting, in order to improve the contract management (DOD, 2009a; 2009b; 2011). Furthermore, they describe the conditions for mixing government and private personnel (Joint Task Force, 2011). Extensive procedures for contract management and oversight are also part of these regulation (DOD, 2011). One example is the use of SPOT (DOD, 2011). This information system contains all information on the contract and the PMSCs and through this enables the DOD to monitor the contracts and the PMSCs behavior. Another procedure explicitly mentioned in this new regulation is the responsibility for PMSCs to file a report if they are involved in any incidents (DOD, 2011). Besides these procedures, they also mention in detail the training requirements for PMSC personnel, conditions for PMSC personnel to carry weapons, and even the clothing they may or may not wear (DOD, 2011).

Other ways in which DOD managed to improve oversight have been the assignment of general/flag officers to key positions since 2008, the expansion of training and exercises addressing the role of PMSCs, and increasing the total acquisition workforce since 2008 by 21% (Schwartz and Church, 2013). Some examples of the implemented training and exercises are the Operational Contract Support Curriculum Guide since 2012, the tactical-level Operational Contract Support course since 2009, the Joint Operational Contract Support Planning and Execution Course for operational planners, and the Annual Joint Contracting Readiness Exercises (Schwartz and Church, 2013).
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First, Graph 3 and subchapter 5.3 show that Congress have made extensive use of police patrol mechanisms during the time period of the second case, such as holding hearings, publishing reports, and implementing legislation containing ex ante procedures of direct oversight. The data on the attention for the issue in US media shows that the Blackwater USA incident in September 2007 was decisive to start a broad public debate on the consequences of lacking oversight over PMSCs actions. From 18 September 2007 onwards, US media reports broadly on this issue and the immense amount of news items referring to it is an indication for the public attention and concerns. Also the content of the news items shows signs of a move from fire-alarm to police patrol Congressional oversight. For example when it reports that Congress started making steps to expand US regulation of PMSCs and that Congressional hearings have been held and reports have been published on the issue.

Congress attention to the issue follows the same dynamic as the media attention and also contains signs of the move from fire-alarm to police patrol oversight. As the Congressional records show, Congress started implementing amendments and bills to improve oversight, soon after the Blackwater USA incident. Not only did members of Congress frequently refer to this media attention by referring to specific news articles, they also stressed the different risks of agency losses several times. The agency losses mentioned were waste of taxpayers’ money, fraud, abuse, and the killing of innocent people. The risks associated with them were that constituents complained about this and losing the hearts and minds of the Iraqi people. 
The references to news articles and the contact with constituents are clear indicators of fire-alarm oversight. However, in this case they also referred to police patrol mechanisms, when saying that they got information from a Congressional hearing, the establishment of specific investigative Congressional units, or by providing detailed regulation, for example on the amount of days DOD has to present a report in front of Congress. Every time members of Congress advocate for police patrol oversight they do so by referring to the agency losses caused by a lack of oversight. This shows that they prioritize these losses over the control costs associated with police patrol oversight. Furthermore, both ex ante and ex post mechanisms have been proposed and implemented by Congress. Which points to a prioritization of the risks of agency losses over the control costs associated with more direct oversight, which is advocated by them. They show that they care more about the agency losses for their constituents than about the control costs, because they advocate for more active oversight.

Congress’ increased attention resulted in new regulation of PMSCs. The new regulation that was implemented by Congress since 2007 also contains multiple indicators of police patrol oversight over PMSCs. Many of them contain detailed descriptions which point to ex ante procedures, as well as to ex post oversight mechanisms. One of them is the establishment of the CWC, which was assigned to actively study developments on PMSC contracting (CWC, 2008). Its authorizing statute mentions the agency losses of contract abuse and fraud and its duty to study these in order to get better insight on its size (CWC, 2008). Apparently the control costs of establishing CWC and performing these studies, was prioritized over the risks of agency losses. This was also the case for SCO, which held hearings to investigate agency losses. This shows that they prioritized these problems over the control costs of holding hearings.

Besides these indicators of police patrol oversight, the new regulation also contains the installation of a database which holds oversight reports on the PMSCs performance. This is a solution for the agency problem of adverse selection, in which the US government does know the PMSC he is about to hire to perform a security service for him. This database is at the same time an incentive for PMSCs to behave in Congress’ interests, because a bad record in this database could prevent the DOD from contracting that PMSC again.

Even though Congressional oversight has clearly changed from fire-alarm in the first case to police patrol in this second case, there are some indicators that point to Congress’ preference for fire-alarm oversight with regard to their own business. First, the CWC is only temporary in nature. Second, the new regulation also contains indicators of fire-alarm oversight mechanisms. For example, the NDAA for FY2008 contains procedures for better protection of whistleblowers. Implementing new and improving older procedures for third parties to sound the alarm if incidents occur is one of the tasks for Congress within fire-alarm oversight. However, Congress made sure that US regulation in general is still conform police patrol oversight. They just placed the responsibility to perform active and direct oversight over PMSCs with another agent, the DOD and the Department of State.

From the data in this second case it seems that many of the members of Congress prioritized the risks of agency loss over the control costs and, for that reason, started implementing police patrol oversight instead of fire-alarm oversight. This could be explained by the media attention that resulted from the Blackwater USA incident. This media and public attention, provided an incentive for members of Congress to pay attention to this issue. The constant argumentation of preventing agency losses as the most important reason for the implementation of police patrol oversight shows that Congress prioritized these agency losses over the control costs.



























[bookmark: _Toc396910718]6.	Future developments of Congressional oversight on PMSCs

The issue that is being studied in this research, the form of Congressional oversight, has been developing only recently. As the case studies showed, the majority of US regulation on PMSCs has been implemented since 2007. Therefore it is to some degree difficult to determine the exact effects of this new regulation, and to pass judgment on its effectiveness. However, the case studies do provide information on developments from which expectations about future Congressional oversight can be induced.

Congress has showed that is has implemented significant signs of police patrol oversight since 2007, compared to the fire-alarm oversight indicators before 2007. However, the data from the second case showed that many of these Congressional oversight activities only lasted temporarily. This points to the tendency of Congress towards fire-alarm oversight as is argued before by McCubbins and Schwartz (1984) in their article on the two forms of oversight. Part of the explanation for this tendency lies in the Congressional oversight theory, because there are no issues which create political benefits for members of Congress infinitely. The public will at some point stop paying attention, whereby the control costs will therefore outweigh these benefits again and Congress will stop engaging in oversight activities. For the future, this probably means that Congress will rely on fire-alarm oversight again, but to prevent new agency losses and concerns from constituents about the same issue in the future, they have been implementing responsibility for oversight activities with another actor, i.e. DOD. Because Congress has the duty to perform oversight over DOD, they will secure sufficient oversight over PMSCs actions through this system.

The developments of Congressional oversight on this issue also create the expectation that Congress will only turn back to police patrol oversight again if it prioritizes the risks of agency loss over the control costs. The trade-off between control costs and the level of oversight will only shift towards more oversight by Congress if US public will start to concern about the issue again. New incidents will not be enough to activate Congress, since they did not respond on incidents that occurred before 2007. It required extensive media and public attention to perform oversight. This expectation enforces the idea that placing responsibility over the issue with DOD has another advantage for Congress, because it created the possibility of blame-shifting if incidents occur again. Congress may argue they created enough legislation for sufficient oversight, but DOD did not practice this task sufficiently. This way, the political losses for members of Congress will be limited. In short, it is not expected that Congress will have to act as active and direct again in the future on this issue.
[bookmark: _Toc396910719]7.	Conclusion

The purpose of this research was to examine the nature of Congressional oversight and US regulation of PMSCs. In order to explain the nature of Congressional oversight, this research made use of P-A theory. Because the relationship between Congress and PMSCs meets all assumptions of P-A theory, this theory was assumed to be able to explain the dynamics of Congressional oversight. P-A theory explains that the relationship between a principal and an agent is inherently linked to different agency problems, inter alia shirking behavior by the agent, resulting in agency losses. The risks of these agency losses happening and its results for members of Congress, such as political losses, is assumed to be an important factor for Congress to decide on oversight activities. P-A theory argues that conducting oversight is very costly and therefore members of Congress will constantly face the trade-off between control costs against the risks of agency losses. From the significant shift in US regulation since the Blackwater USA incident in 2007 and from P-A theory, the research question and the hypotheses have been derived.

The research question that this research aims to answer is: ‘How can the nature of US Congressional oversight and US regulation of PMSCs be explained?’ From P-A theory on Congressional oversight, two hypotheses have been derived. First, if members of Congress prioritize the control costs over the risks of agency loss, they choose fire-alarm oversight. Second, if members of Congress prioritize the risks of agency loss over the control costs, they choose police patrol oversight. In order to determine whether Congress prioritized the risks of agency losses or the control costs and to determine what form of oversight was employed by Congress, news items in US media, statements by members of Congress and legislation regarding PMSCs have been analyzed. This has been done on the basis of a comparison between two cases. The first is Congressional oversight between 2001 and 2006. The second is Congressional oversight between 2007 and 2013.

During the first case there was hardly any attention for the oversight of PMSCs behavior in US media. Despite several incidents that have occurred involving PMSC personnel, it seems that the phenomenon has been accepted during these years. Besides the media, Congress also paid little attention to the issue. US legislation on PMSCs was scarce and did not contain any indicators of direct and active forms of oversight by Congress or any other actor. Since there were no functions directed or procedures mentioned to actively conduct oversight on PMSCs actions, Congress was dependent on third parties to warn them in the case of misbehavior. The references by members of Congress in their statements to news articles and complaints from their constituents confirm that fire-alarm mechanisms were employed by Congress. The fact that only thirteen of all members addressed the issue during Congress meetings points to the lack of majority which is concerned with the agency losses. Only these thirteen members addressed their concerns regarding the agency losses as argument for the implementation of police patrol mechanisms. However, except from this small amount of members which apparently prioritized these agency losses over the control costs of the oversight mechanisms they proposed, Congress as a whole did not prioritize these agency losses. This becomes clear from the low amount of new oversight mechanisms and legislations that were implemented by Congress. This confirms the first hypothesis of this research.

All this changed at the end of 2007, when the Blackwater USA incident occurred in Iraq and US media rapidly and extensively discussed the lack of oversight over PMSCs. This immediately triggered Congress’ attention to the issue. During Congress meetings the issue is mentioned many times by both Democrats and Republicans, in contrast to the first case in which only Democrats addressed the issue. In their statements members refer frequently to their constituents concerns and to news articles which report on the issue. Congress starts conducting police patrol oversight through hearings, the establishment of several (sub)commissions, and the establishment of new legislations. Every time a member argues in favor of more direct and active oversight, he or she does so by expresses their concerns about the agency losses and arguing that its purpose is to reduce them. Leading to the conclusion that they think that the risks of agency losses are more important than the control costs associated with the oversight mechanisms they propose. The new legislation that has been implemented and the establishment of new (sub)committees are all underpinned by the importance and purpose of preventing agency losses. This shows that during the time period of the second case a majority, and therefore Congress as a whole, was prioritizing the risks of agency losses over the control costs. This prioritizing led to the implementation of more police patrol mechanisms of oversight, which confirms the second hypothesis of this research.

Although the empirical data used in this research confirms both hypotheses, and shows that Congress reacts to an increase in media attention for the issue, further research could be done to study the insights of the cost calculation of Congress in more detail. The use of other qualitative research methods, e.g. interviews with members of Congress, would be necessary in order to examine the cost calculations more thoroughly. This was, unfortunately, outside the scope of this research.

From this case study research it can be concluded that the nature of US Congressional oversight can be explained on the basis of the trade-off between control costs and the risks of agency losses for members of Congress. If members of Congress prioritize the control costs over the risks of agency losses, they will employ fire-alarm oversight, which was the case between 2001 and 2006. While they will employ police-patrol oversight if they prioritize the risks of agency losses over the control costs, which is confirmed by the data from the second case. Whether they prioritize the risks of agency losses depends in large part on the political losses and benefits they will gain, which are dependent on the satisfaction of their constituents, which is influenced by the media. Therefore, the data showed that an increase in media attention for the issue resulted in increased attention from Congress, because of the agenda-setting function of the media.

One remark has to be made in relation to the findings of this research concerning the possible time-lag of incidents that have occurred. Actions that have been taken or attention that has been paid during the first case could also have caused or influenced the change in Congressional oversight since 2007. This would undermine the causal path that has been described to underpin the findings of this research. However, by referring to recent news articles and recent hearings in their statements, members of Congress showed that the change in oversight was a result of recent events. Pointing to the opportunistic behavior of Congress in this case.

The role of Congress in the future of US regulation on PMSCs is, for several reasons, expected to be limited. First, because Congress has a tendency for fire-alarm oversight, because there are no issues of which the risks of agency losses will infinitely outweigh the control costs.  By placing the responsibility and duties of oversight with DOD, members of Congress get the chance to focus on other activities than oversight to gain more political benefits. Second, because Congress has placed the responsibility of oversight of PMSCs actions with DOD, new incidents are not expected to happen. If they do, Congress will only shift to police patrol oversight again if US public is concerned. On the other hand, Congress has created the possibility of blame-shifting if incidents would occur. This decreases the risks of agency losses for Congress and they are therefore not expected to outweigh the control costs in the future. The conclusions of this research point to the idea of a third form of oversight in which Congress establishes a third actor which will conduct police patrol oversight for them (Kiewiet and McCubbins, 1991).

These conclusions show that P-A theory is very well capable of answering the research question. This actor-centered theory, which is in the context of this research linked to foreign policy analysis, strengthens the arguments in favor of this type of theories in the debate between systemic and foreign policy debates in IR. While other, systemic IR theories are not able to account for the change in oversight and regulation since 2007. This research has successfully proven that FPA research and P-A theory can be linked on a matter of foreign security and can provide an explanation for the change in Congressional oversight, resulting in regulation of PMCSs. From this research, it appears that domestic actors, such as members of Congress, play a decisive role in the establishment of this foreign policy, because the newly implemented regulation of PMSCs has important consequences for US use of PMSCs abroad. Therefore, it is argued that political science should not limit itself to the systemic theories, which only focus on the system and the dynamics for state’s behavior it creates, as is argued by neo-realism and liberalism for example. Rather, it should take domestic actors into account when explaining the foreign policy of a state.

Although this makes clear how P-A theory contributes to FPA, in addition, the findings of this research might also contribute to classical IR theories. Further research in relation to classical liberalism and P-A theory could show that Congress’ attention and oversight increases once the media reports increasingly on international discontent with US’ use of PMSCs abroad. The international discontent, instead of the discontent of constituents would then be a driving factor. Further research into realism could show that P-A theory contributes to neo-classical realism, for example,  with its focus more on the threat assessment of decision makers, in this case the members of Congress, in determining foreign policy. The threat assessment might be influenced on the basis of the media coverage, leading to a change in oversight and regulation by Congress.
The findings of this research are also relevant for other states making use of PMSCs. Even though the domestic organization of the US government is unique, the dynamics that played a role in activating Congress to conduct police patrol oversight on PMSCs could also play a role in European parliaments for example. Members of European parliaments, such as in the UK are also constantly facing the trade-off between control costs and the risks of agency losses. From this research it can be inferred that they might prioritize the risks of agency losses over the control costs once the media and public start paying a lot of attention and concern to the issue. This would result in police patrol oversight through the implementation of new legislation by parliament.






[bookmark: _Toc396910720]7.1	Recommendations for future research

Although the data used in this research has been able to explain Congressional oversight in a convincing way, there might be other explanations which are not considered in this research. One of these could be that members of Congress did not behave on the basis of this rational choice framework, but rather on the basis of a feeling of responsibility. Having chosen for a job as representative of the people points to some sort of feeling of responsibility and this might lead to paying attention to the issue for other reasons than as a result of a cost calculation. The members of Congress who paid attention for the issue in the first case might have acted on the basis of this responsibility-argument. This would provide an alternative explanation for the increase in oversight by Congress. Further research might utilize this more psychological framework to examine whether the actions of some members of Congress could have been based on a feeling of responsibility instead of a cost calculation. In order to determine this, the behavior of all concerning members of Congress should be examined in detail to determine on what basis they acted. Interviews might be a helpful qualitative method to better understand the motivations of members of Congress and to determine if this alternative, non-rational approach provides a better explanation.

Another explanation which might be studied in future research on this issue is the party division in Congress. This is a characteristic of Congress that has not been taken into account in this research. During the periods of both cases the majority in Congress has shifted. Between 2001 and 2006, the republicans had a majority in both the house and the senate (House of Representatives, n.d.; US Senate, n.d.). Between 2007 and 2011, the democrats gained a majority in both the house of representatives and the senate  (House of Representatives, n.d.; US Senate, n.d.). However, since 2011 the republicans regained the majority in the house of representatives, while the democrats kept their majority in the senate  (House of Representatives, n.d.; US Senate, n.d.). The shift in majority in Congress could also have influenced or caused the change in Congressional oversight. This factor could be of influence, because the republican party is generally associated with the idea of ‘laissez-faire’ and a minimalistic state apparatus. If they have the majority in Congress this might lead to less attention for regulation of PMSCs. Because there is an decrease of attention for the regulation issue since 2011, the year in which the republican party gained the majority in the house of representatives again, this argument is worth investigating. However, as this research has shown, this decrease in attention by Congress can also be explained by Congressional oversight theory and in relation to this, the public attention that decreased since 2011.

Finally, this research did not answer the question whether the new regulation is effective in preventing the PMSCs from shirking. First, because this was outside the scope of this research. Second, because the regulation has only been implemented recently. Follow-up research should be done to determine the effectiveness of the new regulation of PMSCs, in order to be able to recommend some or all of its characteristics to other states making use of PMSCs, who face the same problems as the US did before 2007.
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