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[SPOUSES IN MARRIAGE: THE MORE, THE MERRIER?]
An examination of the justification for the prohibition of plural marriage













‘I know it’s unconventional, radical but practical.
Why can’t the three of us live together?
It’s a culture shock, but it’s the only hope we’ve got.
Tell me, why can’t the three of us live together?’

– Olivia Newton John, in the song Culture Shock


In this thesis I refrained from mentioning authors’ first names. This was a consciously made decision based on moral beliefs. In today’s civil, political and academic culture, too often people are judged by their gender or ethnicity. A first name often reveals such characteristics. In the contributions scholars made to the debate on plural marriage, neither gender nor ethnicity is in any way relevant. However, what is relevant though, is someone’s intellectual contribution. Thus, the decision to leave out first names was based on equal respect and I certainly did not intend to offend anyone in doing so. If the reader, for whatever reason, is interested in a first name, the list of references provides all the information required.
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[bookmark: _Toc459061697]Introduction
The debate on same-sex marriage that started last century led to the recognition of gay marriage in the Netherlands. In doing so, the Netherlands became the first country to recognize gay marriage, giving same-sex couples not only the right to marry, but also the ability to adopt children (PRC 2016). Homosexuals were legally no longer treated differently to heterosexuals. During this debate, the option of plural marriage was mentioned, but in a bad light.[footnoteRef:1] Some people thought that recognizing same-sex marriage would pave the way for recognizing the immoral practice of polygamy (Donovan 2002). Thus, plural marriage was not mentioned as a viable option, but instead as a risk to be avoided. However, as time has passed, polygamy has been considered seriously more often. Currently, indications are that plural marriage will be the next option brought up for discussion in the marriage debate. Plural marriage, in which multiple partners are married to one another, is receiving increasing attention. [1:  For definitions of relevant terminology used in this thesis, please see the list of terms at the end of the document.] 

This renewed attention is also reflected in the media, where monogamous marriage — which involves two individuals promising one another fidelity and is today’s most conventional type of relationship — is more often scrutinized. In 2015, a new book that encouraged polyamory was picked up on by all major newspapers and several television programs in the Netherlands. “The monogamous drama” (Van Saarloos 2015) was perceived as a pamphlet that encourages polyamory. Polyamory covers an enormous range of relationship types that are characterized by multi-partnerships (Strassberg 2003, 444). The author of the pamphlet tries to create awareness of people’s capacity to choose for a particular relationship rather than taking for granted the monogamous marriage, which is often perceived as the inevitable and higher goal in love relationships between adults.
It is not only the increased media attention that makes the issue of plural marriage relevant; it has also become more relevant due to the reality of mass immigration. Scholars have started to discuss the topic of plural marriage in light of increasing immigration. With the growing number of non-western immigrants, the Dutch legal system has to deal more often with polygamous marriages that have been established in foreign countries. As the consequences of foreign law cannot be undermined too easily, many separate cases of polygamy are eligible for legal recognition in the Netherlands.
Many scholars bring the ability to legally recognize plural marriage up for academic discussion. In their examination of these non-conventional relationships, they consider whether polyamorists should be treated equally in their polyamorist lifestyles. Polyamorists have alternative ways for arranging their love lives, such as polygamy (which involves one spouse marrying multiple partners) and polyfidelity (which entails all partners being married to each other in a group marriage model). Currently, they are not treated equally, as they are not provided the same (legal) recognition as monogamous people receive in civil marriage.
This unequal recognition is challenged in the academic world. Those criticizing this (Nussbaum 1999; Calhoun 2005; Foley 2008; Garret 2009) try to convince readers of potential benefits of polyamorist lifestyles, with reasons such as extended child support and the advantaged position of women. There is reason to argue that polyamory could be a modern type of marriage that seems compatible with liberal and feminist views. In a liberal society, personal choice is valued: decisions are based on different conceptions of the good life and therefore different paths are chosen. Each individual receives the highest amount of freedom to choose what contributes to his or her happiness. Marriage can be, among many other choices, such a self-chosen path.
However, a number of opponents have criticized this tendency to recognize different types of marriage (Al-Krenawi & Graham 1997; Brooks 2012; Strauss 2012), by arguing that plural marriage would harm women and negatively affect children’s well-being. Strassberg (2003) expressed concerns for child welfare and (gender) inequality. Strauss (2012) raised the problem of inequality in the structure of such relationships. This seems a legitimate concern, but it is not always applicable to all kinds of plural marriages, as some marriage types contain more equality than others.
In many cases these studies are based on polygamy in its traditional form: patriarchal polygyny, in which one man marries multiple women. In particular, those scholars who emphasize the negative effect on children’s well-being and women’s subordination base their arguments on studies concerning (patriarchal) polygyny. These studies are often situated in the context of Islamic or multiculturalism studies that concern polygyny in non-Western countries. Therefore, they are not always applicable when we want to approach modern plural marriage from a more general, liberal viewpoint based on a firm recognition of equal rights to autonomy.
Only a few scholars have written on the topic of polyamorous marriage from a liberal philosophical standpoint. For example, Calhoun (2005) argued that the state acts unfairly in its refusal to allow polyamorists to marry more people simultaneously. However, not many other scholars have questioned the paradigm of monogamous marriage in a liberal culture. There is a need to reconsider our idea of marriage from a liberal standpoint, because there seems to exist an unfairness in Dutch marriage law due to an unequal treatment of polyamorists in relation to couples. Polyamorists are not granted the same options for recognizing their poly-relationships.
However, mainstream discourse in civil society is not as liberal on marital issues as Calhoun is. Calhoun’s idea that we should equally recognize plural marriage often evokes disgust and disapproval in Dutch society, where people tend to disrespect those who choose a non-conventional relationship. This disrespect stems from negative, intuitive feelings without any reasonable basis, according to Calhoun. This may contribute to a certain unfairness as polyamorists are not given equal respect. In return, this disrespect in mainstream discourse also influences the way we treat polyamorists in the legal sphere. The examination whether it is fair to treat polyamorists differently than couples in a legal sense, cannot be seen separately from the way mainstream discourse generally perceives plural marriage.
Inequality in access to marital benefits can only be justified if based on proper reasoning instead of mere intuitive disgust. Denying polyamorists the legal right to marry means that besides not having the same access to marital benefits in relation to items such as taxes and inheritance laws, their rights to custody and legacies are also affected if children are expected. Hence, singles or polyamorists are often in a disadvantaged position compared to married people.
But do opponents have legitimate reasons for the non-recognition of plural marriage? By examining the issues that are raised concerning plural marriage, we might come to the conclusion that they do not outweigh the importance of one’s freedom to choose one’s own path in life. There is a need to re-evaluate the criticism of plural marriage to determine whether it provides sufficient grounds for prohibiting polyamorists to marry. Thus, the central question on which this thesis is based is:

To what extent is it fair and consistent with our liberal norms to prohibit plural marriage if such a marriage is based on the consent of all partners involved?

This thesis is structured as follows. In the first chapter, I delve into concepts such as polyamory and polygamy, as many scholars use these words interchangeably. By clarifying these concepts, I facilitate a better understanding of my line of argument and illuminate the existing debate. The clarification of these concepts is presented in a list of terms at the end of this thesis. This conceptual clarification is followed by a legal clarification wherein I outline the current legal status of marriage and the prohibition of polygamy and sanctions against it in Dutch law. Then briefly attention is paid to the presence of polyamory in different countries. Chapter 1 concludes with a cultural interpretation of the concept of marriage that is relevant to contemporary Dutch society.
The second chapter examines the arguments against plural marriage, which are often based on the negative effects plural marriage might have on women and children (Al-Krenawi & Graham 1997; El-Krenawi & Lightman 2000). Plural marriage is presumed to have a negative effect on child welfare and other studies argue that polygamy places women in a subordinated role. Furthermore, some scholars argue (Brooks 2009; Strauss 2012) that the structure of the relationships (i.e. in the case of polygamy) is intrinsically unequal for all spouses, including men. This contributes to the idea that certain types of plural marriage are morally objectionable. Only by examining the legitimacy of these arguments can we come to an answer regarding the question whether people should have the opportunity to engage in plural marriage. If arguments against plural marriage do not hold for modern plural marriage, the basis of the opponents’ arguments is clearly lost.
The third chapter presents the arguments in favor of plural marriage, including the argument based on religious freedom (R.J. Davis 1973). The majority of arguments are based on ideas of autonomy, as a person’s freedom to choose the type of relationship one prefers, and on equality, as the state tends to support only relationships which are based on equality (Brake 2010; Emens 2004; March 2011). In addition, feminists have articulated their ideas on plural marriage. These ideas often relate to autonomy by criticizing the patriarchal role of the state in limiting women’s freedom to choose for such marriage, as the state assumes this marriage to have negative effects on women (Baehr 2013; Foley 2008). The legitimacy of these arguments will be examined, and many of them provide a basis to legally recognize plural marriage. 
In the fourth chapter, I critically evaluate the arguments for and against plural marriage that were outlined in the previous two chapters. I compare the arguments against plural marriage that appeared to be valid to those in favor of it. All arguments are examined against a background of the liberal norms favored in Dutch society. In doing so, I am using three categories: a moral category, a legal category, and a category concerning child welfare. Due to the fact that the “pro” arguments outweigh the legitimate “cons”, the conclusion directs us towards expanding the possibilities of marriage to include plural marriage. For that reason, there is a need to alter marriage law in the Dutch legal system.
The fifth chapter provides several alternatives for contemporary marriage law that unjustly ban plural marriage. As we have concluded that current marriage law is no longer fair and consistent with our liberal norms, simply recognizing plural marriage might not be the only option for establishing a fairer marital situation. Brake (2012) discussed the institution of marriage and opts for a “minimal marriage” as a possible “solution”. Minimal marriage could offer a solution for the unfair treatment of polyamorist relationships that one would like to see recognized. This type of marriage implies a decrease in the legal content of marriage by making the interpretation of marriage less restrictive. Furthermore, Brake argues that the state should not play a big role in the way citizens organize their intimate relationships and families (Brake 2016a). Another more radical alternative to the marriage status quo is proposed by Metz (2010), who argues in favor of a complete abolition of the institution of marriage in all Western countries. The state should stay out of the business of marriage and should see marriage ‘[a]s another subject on which agreement seems impossible, as a private matter in which governments should not interfere’ (Norton 2010, 50). This chapter finishes with weighing the several alternatives in light of making marital law fairer for those who choose a non-conventional love life. Which alternative does more justice to different individual choices, by granting these people the same marital merits as (conventional) couples have?
In the sixth and final chapter, the research question is answered. Limiting the recognition of marriage to dyadic relationships can no longer be justified.[footnoteRef:2] In weighing the arguments, the tension between autonomy and equality appeared to be most important in the debate on plural marriage. In the role of the state in marital affairs, the idea of autonomy should prevail over equality, as people should be free to choose any type of relationship, regardless whether this relationship is characterized by equality. The state thus needs to alter marriage law. Furthermore, I attempt to clarify to what extent this thesis has been able to contribute to the current academic debate on plural marriage. My hope is to contribute to some critical thinking on marriage, by providing a sophisticated liberal defense for modern types of plural marriage. In closing I make some suggestions for further research, that mainly focus on searching for the best alternative of current marital affairs.  [2:  A dyadic marriage refers to a civil marriage consisting of two spouses, either different or same-sex.] 
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Chapter 1: The institution of marriage
[bookmark: _Toc459061699]1.1. Terminology: Linguistic clarification of the concepts
Polyamory, polygamy, polyandry, dyadic marriage, plural marriage and monogamy are the best-known concepts in the debate on plural marriage. Some of them are intuitively easy to understand, others are more confusing and often mistakenly used. Thus, to get a grasp on the plural marriage debate and make my own arguments clear, I start with a conceptual clarification of “polyamory” and “plural marriage”. This clarification is followed by a legal clarification, which explains marriage and polygamy in Dutch law. In the final section of this chapter I briefly outline the different cultures in which polyamory takes place.
A helpful begin to organize multiple relating stems from Nearing (1992), who provides an analytical framework for approaching different styles of relating to one another. This analytical framework distinguishes three types of relating to one another, consisting of “primary relating”, which is seen as traditional marriage in which partners share their full lives; “secondary relating”, which includes emotional support and chosen commitments that might be long-term but not the sharing of all aspects of life; and “tertiary relating”, which is a short-term sexual and/or emotional connection that occurs irregularly and is therefore not a consistent part of life (Strassberg 2003, 445). This thesis focuses on primary relating, as most of us assume marriage is a long-term commitment in which people share their full lives. Therefore, the relationship married spouses have is perceived as primary relating.
In the linguistic clarification of the concepts I first explain the concept of polyamory, which is an overarching concept for an enormous range of multi-partner relationship forms (e.g., polygamy, polyfidelity and molecular polygamy). Polyamory contains “all forms of multi-partner relating” (Strassberg 2003, 444). Its basic unit is either one person who can enter multiple, concurrent but discrete dyadic relationships or a couple, triad, etc., in which one or more engage in these kinds of relationships. This is referred to as an open relationship (Nearing 1992). Thus, in polyamory it is possible to maintain an intimate and sexual relationship with multiple partners simultaneously (Haritaworn 2006, 514).
Polygamy is seen as the most traditional type of polyamory; it is a sexual relationship between one man and multiple wives, or one woman and multiple men. A certain asymmetry is present in both situations. This asymmetry can be found in the structure of the relationship between spouses, given that one partner (the central spouse) has to divide his or her love between different spouses, who solely have a sexual relationship with the central spouse and not with one another (Brooks 2009). Strauss (2012) calls this asymmetry an inequality that is present in polygamy. According to Strauss, ‘Traditional polygamy can never be equal, as it is conceptually impossible to construct an egalitarian ideal of polygamy’ (Strauss 2012, 524). Strauss clarifies this with the following illustration: there is one central spouse C, who marries multiple peripheral spouses – P1...P4. Each peripheral spouse has a relationship with C but no relationship with each other. This creates a “sibling relationship” and even though P1 to P4 are perfectly virtuous and willing to treat one another as equals, they are still situated in an inherently unequal relationship (Strauss 2012).[footnoteRef:3] [3:  This will be discussed in Chapter 2, Paragraph 2.1 on the moral subordination of women.] 

Polygyny and polyandry are both types of traditional polygamy, but the term clarifies the sex of the central and peripheral spouses. Polygyny refers to the situation where one man marries multiple women, as often happens in Mormon or Islamic cultures, whereas in polyandry the woman is the central spouse. This is a cultural phenomenon in some Tibetan cultures.
We can distinguish two other types of plural love. The first is polyfidelity, a type of relationship in which several adults (regardless of their sex) share their love in something like a family setting. Each spouse has a relationship with every other spouse (Strauss 2012, 534). It is modern in the sense that it is based on individual choice and egalitarianism. As noted by Strassberg, ‘Polyfidelity is seen as a “new marriage form” with important values, such as individual choice, voluntary cooperation, a healthy family life and positive romantic love, as well as sexual equality, a non-possession orientation towards relationships, and a widening circle of spousal intimacy and true love’ (Strassberg 2003, 452).
The word “polyfidelity” was coined by Even Eve, who searched for a “meaningful communal living” and built the Kerista Village with three others (Pines & Aronson 1981, 373). Her polyfidelity family nowadays consists of nine women, six men and two young children. It is a group marriage model, but according to Even Eve they form a ‘[g]roup of best friends, highly compatible, who live together as a family unit, with sexual intimacy occurring equally between all adult members of the opposite sex, no sexual involvement outside the group, an intention of life-time involvement, and the intention to raise children together with multiple parenting’ (Pines & Arenson 1981).
As noted above, the word “polyfidelity” was introduced by the Kerista family, but it is currently being interpreted more broadly. Labriola (1999) uses it for a partner model in which all people have (or potentially have) a primary relationship to every other member. Adult members of this closed group could be either different or same sexes. Furthermore, sexual intimacy can occur between same-sex spouses too, which is contrary to Even Eve’s concept of polyfidelity. Polyfidelity replaces bilateral and asymmetrical demands of exclusivity in traditional polygamy (Strauss 2012).
Under the more general heading of polyamory, there is a final concept called “molecular polygamy” (Strauss 2012). This term covers a kind of polyamorous relationship that is more complex in its relationship structure. Although every relationship with the significant other is symmetrical and therefore fully reciprocal, it cannot be seen as a single overall family like polyfidelity, because spouses can be kept distinct from each other; not everyone shares the same relationship. Hence, one central spouse can be married to two peripheral spouses who may themselves have more peripheral spouses than the central spouse (Strauss 2012). In molecular polygamy, the center-periphery distinction may remain, but peripheral spouses are able to enter into additional marriages in which they or another spouse take on the central role.
Plural relationships or plural marriage is thus an overarching term for all relationships or marriage forms consisting of more than two people. For the purpose of this thesis, I thus use “plural marriage” to refer to all forms of multi-partner marriage. When I use the notion of “marriage”, I am referring to legal marriage between two adults, either same-sex or heterosexual.
[bookmark: _Toc459061700]1.2. Judicial content of legal marriage
Since the seventeenth century, Dutch law has prohibited any marriage consisting of more than two persons. After five centuries in which the church monopolized marriage law and allowed concubinage and polygamy (De Blécourt 1950, 67), the marriage law monopoly ended in 1810 when the Netherlands was occupied by the French Empire and the French code civil was implemented. During the French period, the legal division of state and church restricted the influence of the church on marriage law. In 1838, the code civil was replaced by the Dutch civil code in which marrying more than one person was not forbidden by explicit laws but it was implicitly assumed on the basis of the foundations of marriage: complete devotion. This was considered to be incompatible with having more than one spouse. Spouses were not allowed to have sexual intercourse outside of marriage (De Blécourt 1950).
However, in 1970 the legal article that forbade extra-marital sex was removed from the civil code and replaced by new articles. These new articles are 1:33 BW, stating that a person can only be married to one person simultaneously, and articles 1:80a and 1:42 BW, stating that a person is not allowed to marry or enter a registered partnership with a person who is already involved in such legal relationship. So, from this time, both a registered partnership and a marriage became formal types of relationships that can only be established if someone is not already involved in such a formal relationship. Thus, marriage legislation guarantees legal exclusivity and forbids polygamy.
The abolition of polygamy was not brought up for discussion since the implementation of the Dutch civil code in 1838 until 2005 when a married couple signed a cohabitation contract with an extra woman. This cohabitation agreement caused several political parties to raise questions in parliament. Some criticized this type of cohabitations, others began debating whether the monogamy principle should be retained. The minister of justice at that time, Donner, said it was not violating the law of polygamy and, in answer to questions concerning the monogamy principle, stated that it should be retained as there was no need to recognize plural relationships. Polyamorists already had the option of entering into a notarial cohabitation contract, which would lessen the need for plural marriage. Furthermore, the minister argued that any polyamorous marriage difficultly fits into our culture (Van Haperen 2011).
As previously mentioned, there are two kinds of formal relationships in the Netherlands: marriage and a registered partnership. The legal content of these monogamous relationships can be found in the Dutch civil code. Article 30 states that a marriage ceremony can take place between two people of the same or opposite sex, and solely by those people who are capable of understanding the meaning of marriage and who see it as their free will to commit themselves to marriage (Wet personen en familierecht 2014a). According to the Dutch civil code, spouses owe one another fidelity, help and support and are obliged to provide each other these necessities (Wet personen en familierecht 2014b). Other consequences of marriage concern child custody. Spouses are obliged to take care of the children in their marriage, regardless of whether these children are genetically theirs. This includes a financial responsibility towards them. As long as the couple is married, both spouses exercise custody over the children.
Furthermore, getting married has implications for assets and property. In the Netherlands, a married couple automatically marries in community of goods,[footnoteRef:4] which means that all possessions and debts are shared. It is possible to exclude certain or all goods and debts from this joint ownership, but this should be arranged at the notary. In the event of a divorce, a spouse may be eligible for partner alimony. In addition, if a spouse dies, his or her partner is automatically the rightful owner of any inheritance. Again, this may be different only if the spouses signed an agreement to the contrary at the notary. In essence, the judicial content of marriage is about rights over possession and child custody. This is in line with some state interests, as the state takes on some responsibility towards children and desires a clear system of property rights in a society. [4:  Translated from the Dutch term: “Trouwen in gemeenschap van goederen”.] 

A registered partnership has many similarities to marriage and therefore the conclusion reached in this thesis applies to both. Rights and duties towards one another are alike, and therefore partners are obliged to give each other fidelity, help and support. Both types of formal partnership are strictly dyadic, because only two partners are acknowledged. However, there are also several differences. During the partnership ceremony, partners do not necessarily have to say “yes” as a confirmation for their formal relationship. Furthermore, a registered partnership is not acknowledged in every foreign country. The same goes for same-sex marriage. The final difference between marriage and a registered partnership concerns termination. Contrary to marriage, a registered partnership can be ended without interference from the court if no children are involved and both partners agree to the termination. As registered partnerships and marriage are similar to a large extent, the same arguments in favor or against can be given for registered partnership. Therefore, when I refer to “marriage”, I include registered partnerships.
Given the existence of several laws against polygamy, we would expect polygamous marriage to be non-existent in the Netherlands. Nonetheless, polygamy is present in Dutch society. The most recent data stems from 2009. At that time, there were 1374 people registered as polygamous in the Netherlands (Boele-Woelki 2009). This is due to immigration and the principles of legal accommodation. This results from Dutch national law (art. 10:31 BW), which states that if a marriage has been legally established in a foreign country, it should be acknowledged in our state.[footnoteRef:5] However, there are two exceptions to this law.  [5:  Original text in civil code: “Huwelijken die in het buitenland naar het geldend recht rechtsgeldig zijn gesloten of nadien rechtsgeldig zijn geworden, worden ingevolge art. 10:31 BW in beginsel erkend” (art.10:31 Burgerlijk Wetboek).] 

First, a polygamous marriage is only eligible for recognition if it meets the condition that marriage cannot endanger public order.[footnoteRef:6] According to Franx, we should refrain from appealing too easily to the law of public order, because this would undermine (the consequences of) foreign law (Eerenberg 2015). Appealing to this law should only be done in exceptional circumstances: it should be limited to situations when foreign law differs in essential ways from Dutch law, namely when the gap between domestic and foreign law is “profound” and “large”[footnoteRef:7] (Eerenberg 2015). Therefore, the Dutch system can only ignore these foreign laws if they conflict with fundamental values and norms. As such, it has a flexible and dynamic character, because Dutch values and norms are exposed to continuous change. However, the ideal of monogamy has not really changed and is often perceived as a basis for many laws, relationship types and family culture. Monogamy in the Netherlands is the norm and polygamy is generally criminalized, except for earlier mentioned exceptional cases. [6:  Original text in civil code: “Hierop kan slechts uitzondering worden gemaakt middels art. 10:32 BW, dat bepaalt dat erkenning aan huwelijken wordt onthouden wanneer deze kennelijk onverenigbaar zijn met de openbare orde.”]  [7:  HR 16 December 1983, NJ 1985/311.] 

Second, an exceptional case can be made for those polygamous marriages in which Dutch law and order was involved in establishing the marriage. This is checked by a judge, who will verify whether those involved have Dutch nationality or residency. If one of the spouses is a Dutch national or has Dutch residency, it is more likely that the polygamous marriage will not be eligible for recognition. For example: a husband and wife who live in the Netherlands both have Dutch and Moroccan passports. The man travels to Morocco to marry a second wife. When he returns, this marriage will not be legally recognized because Dutch law and order was involved in this situation. Thus, existing polygamous marriages in the Netherlands are often marriages that were established in foreign countries with exclusively non-Dutch citizens (Van Haperen 2011).
[bookmark: _Toc459061701]1.3. Cultural interpretations: The current presence of polyamory
After the linguistic clarification and an explanation of the judicial content, what remains is elucidation from a cultural perspective. In this paragraph, there are three different cultural manifestations of polyamory given, which present-day is primarily seen as a non-western practice (even though not all of its manifestations are established from non-western religious practices). The next paragraph also deals with the cultural aspect of (plural) marriage, but in contrast to this paragraph, deals with the Western interpretation of marriage.  
The first type of marriage can be found in Islamic culture, where it is relatively common for men to marry several wives. The Quran allows men to have a maximum of four wives, if a husband is able to support them and treats them equally. In many Islamic countries, these matrimonial practices are in reality often characterized by gender inequality and women are frequently subjected to forms of emotional or intimate scarcity or unfair treatment (Eichenhofer 1986, 137). Similar situations occur in Hindu cultures and some African countries.
The second type of polyamory concerns the practice of polygamy among Mormons. They also practice polygamy for religious reasons. In Mormon culture, there is a high rate of gender inequality. As a Mormon plural wife has said: ‘I am sure that women would never have accepted polygamy had it not been for their religion. No woman ever consented to its practice without great sacrifice on her part. There is something so sacred about the relationship of husband and wife that a third party in the family is sure to disturb the confidence and security that formerly existed’ (Brake 2016a, 142). This raises the question of why a person, and a woman in particular, would engage in such a polygamous marriage in the first place. Mormons believe it is pleasing God. Their prophet, Joseph Smith, practiced polygamy because he said he was commanded by God and because marrying a high-status man and bearing his children increased a woman’s status.
The third type of polyamory, namely polyfidelity, is not based on religious beliefs. The best known type of polyfidelity can be found in the polyamorous community in the San Francisco Bay Area. Their “free love” tradition can be traced back to the 1960s and is inspired by utopian, idealistic and visionary perspectives, often formed by alternative spirituality (Aviram 2008, 265). Although the polyamorous community has deep sympathies towards the LGBT community and its struggles for legal recognition, it does not pledge for legal recognition concerning its own case. It apparently does not consider plural marriage a worthy case.
Polyamory can also be found in Europe. Little related data exists, so the occurrence of polyamory remains somewhat unknown. The only relevant data in the Netherlands is, as previously mentioned, the 1374 polygamous persons who are registered in municipality administration; no other data exists. This may imply that there are not many incentives for rethinking the prohibition of plural marriage, but, as stated earlier, there is an increase in media attention on this topic. More importantly, a lack of incentive to end the prohibition of polygamy does not justify the prohibition itself.
[bookmark: _Toc459061702]1.4. The Western interpretation of marriage and its liberal norms
Up to the nineteenth century, marriage was not mainly determined by love in Western culture. It was primarily used for securing individual benefit, constructing alliances, sharing status or possessions, and defining the rights and duties adults have to their children (and vice versa). In other words, it had a political, social and economic function that differed according to someone’s class. Among the upper class, economic investments and consolidating wealth and status were important. This played less of a role in the lower classes, where it concerned dividing or obtaining farm land and livestock and whether the husband would be capable of helping his family-in-law. These issues were of higher importance than someone’s character or mutual affection (Coontz 2006).
In the nineteenth century, the prevailing idea of marriage changed and love began playing a more central role. People were expected to invest more emotional energy and intimacy in their marriage, resulting in the notion that spouses should be friends and lovers. The focus on love contributed to divorce arriving on the political agenda. The discussion on the option for divorce was supported by a tendency in the political domain to no longer limit individual autonomy in the private sphere. If one felt to end the legal relationship, one should have the freedom to do so. Marriage no longer obliges spouses to continue their relationship. Enabling divorce made marriage less stable; it was no longer by definition a lifelong commitment, but rather a way for autonomous individuals to fulfil their need of love (Coontz 2006).
Before discussing plural marriage, it is necessary to clarify what is considered to be a “normal” marriage. In studies on marriage, scholars often refer to a definition of marriage from Leach (1955), whose research focused considerable attention on defining marriage but also acknowledged difference among cultures. We need to recognize that the legal and social concomitants of marriage are not the same in every society (Leach 1955). Leach’s approach was written from an anthropological standpoint on marriages in different cultures worldwide; several classes of rights in marriage were distinguished, but always based on a heterosexual relationship. As marriage today is extended to same-sex marriage, I have rewritten Leach’s definition in gender-neutral terms so it is also applicable to same-sex marriage. In particular, a marriage may serve:
a) To establish a legal parent (father, or “second mother”) of a mother’s child or children;
b) To give a person a monopoly in the other’s sexuality;
c) To give the husband or wife partial or monopolistic rights to the spouse’s domestic and other labor services;
d) To give the husband or wife partial or total rights over property belonging or potentially accruing to the other; and
e) To establish a joint fund of property – a partnership – for the benefit of the children of the marriage (Leach 1955: 183).
This overview gives an insight into the status of marriage and indicates how we perceive marriage’s situation within a clearly monogamous paradigm. Exclusivity and commitment are emphasized; spouses commit to a long-term relationship in which they share their full lives. Furthermore, they are supposed to have no sexual intercourse outside of this marriage.
However, several scholars emphasized the dynamic meaning of marriage. Nowadays, we tend to use a more modern interpretation of marriage that is based on things such as love and equality (Brake 2016b). The aspect of equality has gained more importance due to our liberal set of values. Furthermore, the dynamic meaning of marriage can be seen in the status of marriage that varies by legal jurisdiction, religious doctrine and culture. The term “marriage” has been used for a wide variety of intimate relationships. Certainly, heterosexual dyadic marriages have not always been the norm (Coontz 2006). In earlier times, marriage was justified by procreation, fidelity and sacrament according to Christian philosophy. However, procreation is no longer seen as the sole purpose of marriage and Christianity is losing its power in society (Coontz 2006).
Despite marriage’s dynamic meaning, it is still often perceived as an important institution in which children play a key role. A prevailing idea is that marriage is supposed to create a safe and stable environment for raising children, which is in line with the last point of Leach’s definition. Nevertheless, it is no longer seen as a necessary condition for parental authority, which results in the possibility of rearing children without getting married. For example, there are parents who are in a relationship and not living together, but who do take care of a child’s upbringing together (Cott 2000). Or, there are two adults who choose to take shared responsibility for a child’s upbringing without being in a sexual or love relationship. Clearly, besides raising children in a traditional marriage, several other possibilities of co-parenting are also possible nowadays (Cott 2000).
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Chapter 2: The arguments against plural marriage

During the debate on same-sex marriage, skeptics said that recognizing this type of marriage would be a slippery slope, as enabling homosexuals to marry would lead to allowing bigamy, adult incest, prostitution, fornication, and so on (Donovan 2002). The opponents of same-sex marriage came up with moral arguments concerning both personal integrity and avoiding harm. These arguments also supported the idea that many of the manifestations down the slippery slope, such as bigamy and polygamy, are not desirable.
So far, the Dutch state has not moved down the slippery slope. The liberal state only recognizes dyadic marriage as a type of domestic partnership. If the state opposes broadening the scope of domestic partnerships towards plural marriage, then what arguments are there against plural marriage? In this chapter I clarify the three strongest arguments to ban plural marriage, each directly followed by a prima facie evaluation – an evaluation that is further elaborated on in Chapter 4.
In exploring the reasoning in these arguments, it is helpful to use Strauss’ distinction of the two types of relationships that exist in marriage, namely moral and legal relationships (2012). The first argument, that of female subordination, refers to inequalities in the moral relationship between spouses. According to Strauss, the moral relationship in marriage creates marital obligations, moral rights and expectations between spouses. The most common are the ideas to share lives, to share love and assets, and to raise children. Different conceptions of marriage emphasize different aspects of these ideas (Strauss 2012, 521). In Westerns countries, there is a general belief that the moral relationship between spouses should be based on equality; as a consequence, moral demands should be equal between spouses. In Strauss’ words: ‘Whatever moral demands are involved in marriage, many contemporary Westerners insist that these demands should fall equally on both spouses’ (Strauss 2012, 521). The second argument that is discussed in this chapter predominantly concerns legal relationships, which involves a set of legal rights for spouses and for their children in a marriage. If a relationship is asymmetrical or distorted, inequality arises. Finally, the third argument on child welfare relates to the moral relationship between a parent and a child, as arguments on child welfare are often related to physically or psychologically harmful effects of multi-partner relationships.
[bookmark: _Toc459061704]2.1. The moral subordination of women
Equality in the moral relationship between husband and wife is challenged in polygamy, which can be explained by introducing the concepts of “weak” and “strong” marriage bonds. According to Strauss, ‘The modifiers “strong” and “weak” refer to the strength of the moral demands in the ideal of marriage embedded in traditional institutions and embodied in many particular marriages’ (Strauss 2012, 522). Traditional polygamy, thus polygyny, consists of many “strong marriages” referring to the relationships wives have towards their man. The wives commit all their time, resources, sexual exclusivity, and affection to him, but he has to split these commitments among his several wives; as such, the relationship he has towards each wife can be seen as a “weak marriage” bond. He is the one in charge of controlling family resources and will make major family decisions.
These gendered roles of weak and strong marriage bonds foster the oppression of women, as they are placed in asymmetrical relationships in the subordinated role. The moral rights and expectations of a woman are not fully reciprocal and therefore Strauss objects to polygamy: ‘[i]t is prima facie morally objectionable for any spouse to act as if he or she is entitled to demand more than he or she ought to reciprocate. An ideal of marriage that endorses or facilitates such inequality in moral demands is morally problematic’ (Strauss 2012, 522). In this line of argument, polygamy is thus morally problematic because of the distorted balance in moral demands.
Throughout history, this distorted balance was also present in monogamous marriage, because the wife often fulfilled a subordinated role in the hierarchical and asymmetrical relationship with her husband (Strauss 2012, 252). Due to reforms that empowered women to combat their subordinated position, symmetrical monogamous relationships became the standard. However, these reforms cannot save polygamy: the asymmetry of moral demands is intrinsic to polygamy (Strauss 2012, 526). Thus, even in making clear divisions in the concepts of polygamy and polygyny, Strauss stands firm on the statement that moral inequality will always be present in polygamy, regardless of whether we speak of polygyny or polygamy. For the rest of this thesis, I refer to Strauss’ argument of the distorted balance as “inequality in moral demands” (Strauss 2012).
Strauss’ argument of moral demands can be supported by Brooks (2012), who opposes polygamy because ‘[i]t is a structurally in-egalitarian practice in both theory and fact’ (Brooks 2009, 1). This theoretical inequality was shown in the previous section by introducing the concept of weak and strong marriage bonds. The factual inequality is proven by quantitative studies (Al-Krenawi & Slownim-Nevo 2008; Brooks 2009) that show the apparent presence of harmful effects of traditional polygamy on women. For example, traditional polygamous marriage tends to increase the likelihood of depression and feelings of loneliness for the women involved. It also increases their risk of low self-esteem and creates more problems in mother-child relationships (Al-Krenawi & Slownim-Nevo 2008). Finally, especially during pregnancy, women experience feelings of neglect as their husband tends to turn his attention towards his other wives (Fatoye, et al 2004; Ho-Yen, et al 2007). Thus, traditional polygamy is accompanied by certain factual inequalities; women are more often in subordinated roles because they receive less attention from their husband in comparison to all of the attention he receives from his multiple wives. The study results mentioned in this section are based on studies of traditional polygamy, wherein one man marries multiple women.
The previous argument of subordinated women can be supported by Mitsunaga (Mitsunaga, et al. 2005), who demonstrates that there is a causal relationship between women in polygamous marriage and the risk of sexual diseases, including AIDS. This is because men with more than two wives are more likely to engage in extramarital sex and are thus at greater risk for both getting sexual diseases and infecting their wives. Mitsunaga’s quantitative study consisted of 1153 Nigerian men (Mitsunaga, et al. 2005). Based on the scope of this research, there is reason to believe that polygamy is more likely to cause health problems for women. As noted by Calhoun, ‘This is not to conclude that women only face such effects in polygamous marriage. Rather, it is clear that women may suffer from these harmful effects in other social contexts as well’ (Calhoun 2005, 1040).
As we can see, several standpoints on polygamy relate to problems in the moral relationship. There is a deterioration in physical and mental welfare that results in gender inequality. Women apparently face a greater risk of mental and physical harm in polygamous marriage than the men in such marriages. This contributes to the position that polygamy is an un-egalitarian practice in theory and fact; in theory, due to the existence of weak and strong marriage bonds, as explained by Strauss (2012), and in practice because several studies show that polygamy subjects women to greater risks of harmful effects than it exposes men (Mitsunaga, et al. 2005).

Does the women’s subordination argument fail to provide a strong argument for opposing plural marriage? It is important to note that all of the studies referred to specifically concern polygyny or polygamy. As none of the study results are based on polyfidelity, which can be seen as the most equal and consent-based type of plural marriage, general validity is lacking if any conclusions are drawn for this type of polyamory. Furthermore, many of the statistical studies on polygamy were undertaken in Muslim societies and therefore do not provide a sufficient basis for drawing conclusions on plural marriage in Western societies. Muslim countries are often more traditional, which contributes to the fact that there is a huge gap between (traditional) Islamic polygyny and (modern) Western types of polygamy or polyfidelity. This gap decreases the persuasive power of the research results that are used to object to either polygamy or polyfidelity. Therefore, I examine the validity of the arguments against polygamy first, then for polyfidelity.
Firstly, to what extent did scholars succeed in making a compelling argument against polygamy? Strauss’ (2012) distinction between weak and strong marriage bonds makes a valid point in saying that polygamy can never be fully equal. A central male spouse will always have multiple strong marriages, whereas each woman can only have a weak marriage. This inequality is a structural and intrinsic feature of polygamy. However, it can be reversed if the central spouse is a woman. So, in situations of modern polygamy where the central spouse can be either a man or woman, it would be hard to speak of female subordination in a general way. Nevertheless, the inequality in marriage bonds between the spouses remains and therefore polygamy is morally problematic, Strauss argues (2012).
Furthermore, polygamy often harms women in reality, as demonstrated by Al-Krenawi (1997 & 2000). However, Al-Krenawi’s study results are not as convincing as they may first look because the results are biased in favor of women in very traditional polygamous marriages, which is the kind of marriage that the research group focused on. As research (Al-Krenawi & Lightman 2000) was based on a sample of 146 Bedouin-Arab families, we could question the extent to which this sample can form a representable case for modern types of plural marriage in Western countries. In other words, can we draw any conclusions for modern types of polygamy based on research that focused on a group of Bedouin-Arab women?
It is safe to say that Arab culture differs from Western culture to such an extent that the research findings from the former may not be valid in the latter. With regard to non-Arab cultures, polygamy may have a totally different effect on women’s well-being in a marriage. The Arab culture is notably different to Western culture. In the researchers’ own words: ‘Arab society is patriarchal, maintaining men’s leadership authority in the household, economy and polity’ (Al-Krenawi & Lightman 2002, 448). Furthermore, Islam allows only men to marry multiple women, not the other way around. Overall, women’s rights and equal treatment are of lower standards in Arab societies.
Therefore, although the argument based on women’s subordination concerns the moral relationship between spouses, it also touches upon some legal relations. This is because we cannot perceive the physical and mental subordination of women in traditional patriarchal societies as entirely independent from legal circumstances. Women are generally treated with more respect for their equal moral status in those countries where their rights are also better legally protected. This results in the fact that women in Western countries are less likely to be positioned in a subordinated role, partly because their rights are better protected. Western citizens are, at least formally, all treated equally by law whether male or female, and this situation is different for the Arab women within the research sample who take part in traditional polygamy.
Partly due to legal differences, women in traditional polygamous marriage are thus often situated in physically and emotionally poor circumstances. Opponents examined this particular research group and not women who are situated in better legal and cultural circumstances. Therefore, we cannot simply reject modern types of plural marriage based on these study results. A Western context will be different, as we assume both that spouses will voluntarily choose a modern plural marriage form and that women can also marry multiple men. This would most likely produce different findings than the study results that were outlined above and it creates at least more symmetry for men and women.
Unfortunately, almost all scholars who oppose polygamy refer to these study results. There would be no objections to this if these results had been used to oppose traditional polygamous practices in societies similar to the Arab-Bedouin society, but not for opposing polygamy in all cultural and legal circumstances, as those study results are not directly applicable to every society. Thus, this generalized argument, claiming that polygamy is inherently unequal and unfair in character, does not rely on unbiased empirical evidence and for this reason does not hold for Western societies per se.

In the previous section, I examine some of the arguments against polygamy and conclude that we cannot judge the acceptability of plural marriage based on arguments that are often only relevant for opposing polygyny as a marriage type in which the central spouse can only be a man. The situation is especially different for polyfidelity, because this is the most equal and consent-based type of plural marriage.
Strauss’ (2012) argument about inequality in moral demands appeared to be valid for polygamy as moral inequality will always be present in polygamy, regardless of whether we speak of polygyny or polyandry. However, the argument loses its strength in situations of polyfidelity. In this particular type of relationship, there is no inherent inequality of weak and strong marriage bonds. Nonetheless, Strauss refrains from taking polyfidelity into consideration, which is a completely different type of plural marriage. Theoretically, in polyfidelity all partners involved have the same relationship strength – they are all weak, as every person has to divide their attention among an equal number of others. Because of this, while we can object to polygamy based on Strauss’ argument, we cannot do the same for polyfidelity (Strauss 2012).
This statement is supported by the earlier writings of Nussbaum (1999), who initially perceived polygamy as ‘a structurally unequal practice’ (Nussbaum 1999, 98) but later changed this opinion. Polygamy is often unequal because its practice frequently permits only men to marry multiple women, and not the other way around. As long as women are not permitted to be a central spouse in plural marriages, this asymmetry of power is unacceptable because it is linked to male domination of women (Nussbaum 2008, 197). Nussbaum’s initial argument against polygamy was premised on the assumption that polygamy today is more often polygyny. In later writings, Nussbaum became more aware of (and thus took into account) the differences between the concepts. Nussbaum’s work now solely attacks the practice of traditional polygamy, which is limited to the possibility of only men marrying multiple women; polygamy is not objected to if it allows both men and women to be the central spouse. Polyfidelity is also not objected to on the basis of its distinctive features, namely equality and voluntary choice.
I elaborate a little more on the distinctive features of polyfidelity in this context in order to clarify why many arguments against polygamy lose their validity in relation to polyfidelity. The most important difference is subordination. While subordination is inherent to many types of plural marriage, it can never be a characteristic of polyfidelity. The polyfidelity model is exceptional in this sense. All poly-spouses are equally married by consent; the moral relationships between all participating spouses are equal. They can have an equal say in family decisions, equal commitment of time, resources, sexual exclusivity and affection. Thus, ending up in a subordinated role in such a marriage is highly unlikely, or just as unlikely as in monogamous relationships nowadays. Therefore, we cannot simply object to all types of plural marriage because there are reasons to object to traditional polygyny. A possible subordinated role is not merely caused by the structure of the relationship, but is often determined by cultural and legal inequalities.
Finally, I would like to mention state responsibility in female subordination. It is the state’s responsibility to prosecute abuse in all circumstances. A polygamous marriage that is based on consent is not uniquely abusive – monogamous marriages can be abusive as well. Of course, the state cannot limit prosecution to polygamous men; abuse in all relationship types should be prosecuted. As was very aptly written by lawyer Turley in an article in The Economist: ‘Of course, the government should prosecute abuse wherever it is found (…) and it is no more fair to prosecute polyamorists of abuse in polygamous families than it would be to hold a conventional family liable for the hundreds of thousands of domestic violence cases each year in monogamous families’ (The Economist 2011).
[bookmark: _Toc459061705]2.2. Legal inequality
In addition to a moral relationship, marriage also involves a legal relationship. This includes a set of legal rights for spouses and their children. If this legal relationship is distorted, inequality arises. Brooks (2009) argues that a polygamous marriage is always distorted and thus can never be equal, even if the conditions of gender equality and consent are met. These two conditions were formulated by Calhoun (2005) and Nussbaum (2008), who argued that polygamy should be permissible, if, and only if the two conditions are met. Firstly, it should be equally permissible for women and men to marry multiple partners and both should be equal in their actual functions. This refers to the range of functions and duties that marriage entails in addition to the function of a sexual relationship (Brooks 2009, 10). Calhoun argues that ‘gender inequality is a contingent, not a conceptual feature of polygamy’ (Calhoun 2005, 1039). Secondly, all partners should consent to participating in a polygamous marriage.
If both of the above conditions are met, polygamy cannot be objectionable according to Calhoun and Nussbaum. Hence, their earlier argument that polygamy is an unequal practice and therefore not permissible becomes more nuanced. We cannot object to all types of polygamy: we should morally allow polygamy if it is situated in an ideal setting, because in ideal types of polygamy the two conditions– namely, gender equality and everyone’s consent – are met. According to this logic, we should still ban practices of polygamy within a non-ideal, traditional setting (Calhoun 2005; Nussbaum 2008).
However, Brooks objects to the statement that we should recognize modern types of polygamy, arguing that polygamy remains unequal (Brooks 2009). Difficulties arise if equality is placed in a broader context, namely the context of inequality for the spouse’s partners, regardless of gender. This inequality can be found among the multiple partners and lies in the asymmetrical possibilities for divorce. The inequality in Brooks’ (2009) argument can be explained by the following example. Let us assume that all partners agreed when the central spouse married a second, third, or fourth partner. Also, let us assume that the central spouse can be either a woman or a man. As long as everyone is happily married to the central spouse, there should be no objections according to the conditions set out by Calhoun and Nussbaum. 
This changes in the event of a divorce, Brooks argues. The central spouse (C) is allowed to divorce any individual partner she or he wishes, but the multiple partners of C are not able to do the same. The first spouse (S1) was only allowed to consent to S2 and S3 entering the marriage, but S1 cannot demand a divorce between C and S2 and S3, or both. As soon as the marriage takes place, each peripheral spouse may only agree to all fellow polygamous partners or divorce the central spouse and leave all partners. This asymmetry exists in situations of polygyny and polyandry. Brooks comes to the conclusion that polygamy is unjustified due to this asymmetry between the central spouse and a partner when it concerns the exit option of divorce to all spouses individually (Brooks 2009, 13).
How does this argument of “inherent inequality of divorce” hold in relation to exploring the options for plural marriage? Brooks makes a valid argument in the debate on polygamy. Even if the condition of consent is met, and there is no gender inequality involved, a particular form of inequality in divorce among multiple partners remains. However, Brook’s argumentation cannot be used to simply oppose all types of plural marriage. Brooks always refers to the polygamous relationships in less-than-ideal settings that are often characterized by inequalities (Brooks 2009, 111). The argument thus applies to polygamy and a range of other plural marriage types, but not to polyfidelity. Traditional polygamy is exceptional because it is a kind of relationship in which one central spouse can marry multiple secondary partners, while simultaneously these partners are not allowed to marry one another or anyone else outside of their existing marriage. However, there is a more ideal egalitarian plural marriage type in which this inequality is not present. In polyfidelity partners have equal opportunity to demand a divorce, so there is no inequality between spouses in this regard.
For example, partner A might start to dislike one of the partners in the polyfidelity model. Therefore, partner A would like to divorce partner C. However, partner B and D might disagree and wish to sustain their group marriage of four persons. Partner A cannot decide individually that partner C should exit this marriage as once partner A decided to marry person C in a group marriage, the only options are to either remain married to all three or exit the polyfidelity model. As all partners have equal opportunities to divorce, in the polyfidelity model there is no legal inequality concerning divorce. This means that Brook’s problem of inequality in the ability to divorce only applies to polygamy and does not hold for polyfidelity.
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According to Brake, the state has a duty to ensure child wellbeing and the state is also involved in the establishment of marriages: ‘It is widely accepted that the state has the duty to protect the well-being of children: they may not be physically mistreated, they must be emotionally nurtured, and they must be adequately prepared to contribute to society as democratic citizens’ (Brake 2016a, 12).
Therefore, it is important in the re-evaluation of a plural marriage to consider what impact this may have on child welfare.
There has been written more on the negative impacts of polygamy on child welfare than on the impact of modern types of marriage, such as polyfidelity. Literature on polygamy often stems from anthropological studies that examine groups of polygamists from Muslim or traditional cultures. In arguments against polyamory in relation to child welfare, the concept of polyamory is often confused with traditional polygamy, or worse, critics refer to traditional patriarchal polygyny, which by definition imposes a subordinate role on women. In such situations, children are raised in traditional hierarchical family structures and may have a greater risk to experience negative effects from their mother’s subordinated role. Such situations obviously differ from modern polygamy, in which women are not of greater risk to be positioned in a subordinated role. To conclude that the likelihood of decreased child welfare in modern polygamy can be defended by the same statistical evidence as traditional polygyny is not justifiable. The difference between traditional patriarchal polygyny and polyfidelity is even larger, as polyfidelity emphasizes equality and individual choice.
Unfortunately, opponents of plural marriage (Al-Krenawi & Lightman 2000; Brooks 2009; Strauss 2012) largely base their arguments on the results of the studies that examined the effect of traditional polygyny on child welfare. It is important to clearly distinguish these concepts, particularly when it concerns child welfare. In the next section, I elaborate on several arguments, but it is necessary to bear the ongoing interchangeability of concepts in mind, so as not to make the same mistake as the scholars noted above.
There is little research available that compares the well-being of children from polygamous families with that of children from monogamous families, but Al-Krenawi and Lightman made a major contribution towards filling this scientific gap (Al-Krenawi & Lightman 2000, 344). As mentioned previously, their conclusions are based on a research sample comparing 146 Bedouin-Arab polygamous and monogamous families in the Negev in Israel. The results showed that children in polygamous families were worse off in terms of learning achievement, social adjustment and family conflict (Al-Krenawi & Lightman 2000). As the study of Al-Krenawi and Lightman is one of the few on this topic, it is not very surprising that those scholars who bring child welfare into the debate of polyamory often rely on this study. Additionally, the theoretical framework used by Al-Krenawi and Lightman is often used by scholars doing similar research and contributes to the gap in research on child welfare in polygynous families.
A major reason for the difference between monogamous and polygamous families stems from competition. In a main family in which a man has multiple wives, subfamilies are created that consist of a biological mother who takes care of her own children. Among these subfamilies, jealousy and competition arise. Wives and children in different subfamilies see each other as enemies, rather than siblings. This affects children emotionally and socially, which results in lower levels of education achievement among children in polygamous families (Al-Krenawi & Graham 1997). 

Child welfare initially seemed to be a strong argument for opposing plural marriage, but the idea that this argument justifies the prohibition on plural marriage cannot be defended for mainly three reasons. First, the research itself where opponents refer to (Al-Krenawi & Lightman 2000) is not persuasive for objecting to all types of plural marriage. Al-Krenawi often refers to own earlier research (Al-Krenawi & Graham 1997) in which the following concerns are present. There is a lack of clarity of the causal relations behind the given reasoning on child welfare. Al-Krenawi’s studies are quantitative, which does not tell us much about the causal relations that underlie the findings of lower education levels. The researcher explains briefly that competition and jealousy are important factors but does not provide a full justification for this statement or clarify on which studies these statements rely. Al-Krenawi provides statistical evidence, but theoretical evidence for the effect of family structure on children’s well-being is underdeveloped. His theoretical framework is based on studies showing increased social problems in larger family size (Fischer 1984; Guendelman 1985). According to Al-Krenawi, it logically follows that such problems may be aggravated when associated with polygamy, but this would be too simple to say. Al-Krenawi then starts his research by simply comparing children from polygamous with those from monogamous families, in order to contribute to a gap of relatively little research comparing these children (Al-Krenawi 2000, 346). From this comparison follows the conclusion that children in polygamous families are more likely to experience harmful effects (i.e. family conflict or lower education achievement).
When it is not clarified which particular characteristics influence child welfare in polygyny, we cannot know whether the same causal relations are present in modern plural marriage. This can be supported by another scholar (Foley 2008), who argued that a clear reason for this supposed harmful effect is seldom articulated with much clarity. Therefore, the state has no philosophical or scientific basis for assuming that all kinds of plural marriage are bad for children (Foley 2008). We thus cannot object to all types of plural marriage based on child welfare arguments that apply to polygyny families in a research sample of traditional Bedouin-Arab families. Polygyny is only one possible kind of plural marriage. Opponents of plural marriage should stop drawing conclusions based on conclusions resulting from studies on the worst kinds of polygyny.
Al-Krenawi’s findings show that we can object to polygyny in some particular societies (most certainly the Bedouin Arab societies), but we cannot object to this type of plural marriage in Western countries. These findings also show that the negative influence of plural marriage on children’s welfare is based on non-Western polygynous families. We cannot generalize these study results of one possible kind of plural marriage to modern plural marriage. The fact that children in conservative Muslim polygynous families are worse off does not imply children’s welfare in Western poly-families is also poor compared to their dyadic counterparts. Thus, the research opponents refer to, do not provide a justifiable basis for rejecting plural marriage in Western countries, it only justifies to draw conclusions for similar cultures as the Bedouin-Arab culture.  
	The second reason why we cannot justify the prohibition of plural marriage focusses on the (non-)existence of reliable results displaying harmful effect on children in modern poly-families. This is best described by Strassberg, who states: ‘the sample size of polygamous and polyamorous families is probably too small to generate any reliable results about how well poly-parents parent’ (Strassberg 2003). In support of this argument, some other scholars state ‘[t]hat more data on contemporary polygamous families is needed before the impact on children can be evaluated’ (Den Otter 2014, 1997). There is thus not enough certainty in evidence of the likelihood that plural marriage causes harm to children.
Even if such negative effects will be proven, this still would not offer sufficient grounds for prohibiting plural marriage, merely because there is an increased chance of a decrease in child welfare in this type of marriage. This is because of two reasons. First, to date, no parent is licensed to be a parent. Whether one is able to take care of a child is not judged by the state. For example, someone who prioritizes their career and barely has time for parenting or an alcoholic who is often aggressive is as equally able to get pregnant as someone who can offer better circumstances to the child. Also, the state does not have a say in the relational structure of the parents: children can grow up with a single parent, adultery, abuse, etcetera. Despite the fact that the state cannot license parents or interfere in their relationship, it nevertheless has a duty to protect children. This duty is reflected in the position towards them as parents, not as lovers. This idea can be supported by Brake (2016), who argues that the state does not have the responsibility of interfering in a relationship, except in its responsibility to protect children: ‘The state’s responsibility to protect children justifies an interest in parents, not an interest in spouses as such’ (Brake 2016a, 12). 
Another argument states that, even if negative effects on child welfare are proven, this does not offer sufficient grounds for prohibiting plural marriage, because parenting is legally separated from marriage. Whenever a child is born, this automatically means the parents are responsible for its well-being, etc. Whenever parents fail to fulfil these duties, the state can hold them responsible and eventually can prosecute these parents. Regardless the type of marriage or relationship one is involved in, the state should mitigate possible negative effects on children by legal regulations in all kinds of relationship forms. The law is there to reduce the likelihood of mistreatment (A.D. Davis 2010, 2023). Welfare cannot be secured by any type of marriage; we can only defend children’s wellbeing by other means, such as legal means.
The third reason why we cannot justify the prohibition of plural marriage relates to the underlying logic: someone is guilty until proven innocent.  A logic which should be non-existent in Dutch law for obvious reasons. In the Dutch legal system, the logic that innocence is assumed until proven otherwise is normally favored. Therefore, to assume a different position in this particular case (of plural marriage) would be counter to Dutch law or at least to the logic by which it operates. To reiterate: If this is applied to plural marriage, one cannot say we should criminalize polygamy because it is supposed to be bad for children’s welfare until proven otherwise.[footnoteRef:8] It may not be fair to hold on to this argument until the opposite is proven, when scholars have found evidence that plural marriage may be beneficial for children. Critics are downplaying plural marriage as it is supposed to be bad for children, but they never have been challenged to argue why dyadic marriage would be better for children’s well-being. In this light, I cite Brake’s argument, which was raised in the same-sex debate and is also applicable to the debate on plural marriage: ‘The rights claim to equal treatment in law sets a high bar for evidence of harm. Evidence of harm must be strong enough to override equality rights, and the simple absence of evidence does not meet this high bar’ (Brake 2016b). [8:  To date, proof on a decrease in child welfare is limited to El-Krenawi’s research, who researched polygyny. As argued above, this is not sufficient to conclude other types of plural marriage have an increased likelihood to decrease child welfare. Data on the effect of modern types of plural marriage on child welfare appeared to be lacking. ] 

More emphasis is placed on the particular types of marriage than on the quality of the marriage. However, quality is determined by negative or positive aspects, and both are present in dyadic and plural relationships. In reality, it is not about the comparison between the “ideal nuclear family” and various so-called “second-best” options of plural marriage. We should be aware that we are comparing two distinctive and imperfect options. No marriage can ever grant an “ideal” situation for raising children. It is too easy to portray plural marriage as one-sided. Critics often interpret plural marriage as polygyny, a type of marriage where more bad examples of women’s subordination or child abuse exist, but it would be unfair to discredit all kinds of plural marriage based on this assumption. By overemphasizing unsubstantiated claims on the welfare of women and children, a fair conversation about the possible merits of unconventional relationships for women and children is hindered. 



[bookmark: _Toc459061707]Chapter 3: Arguments in favor of legalizing plural marriage

In the previous chapter, the arguments against reforming the legal status of marriage in ways to enable more than two persons to marry were discussed, but what are the reasons to defend the permissibility of plural marriage and therefore to support extended marriage rights? Proponents (Becker 1993; Foley 2008; Emens 2004) of plural marriage offer all kinds of arguments. There is a certain challenge to clearly distinguish the arguments, as many of them overlap somewhat. For example, the issue of (gender) equality often arises in different arguments.
To avoid such overlap, I distinguish the arguments according to several subtypes that I have developed. These subtypes cover different approaches, such as religious freedom, liberal approaches and feminist approaches. I start with religious reasons from a merely cultural pluralistic approach. Second, I approach the arguments from a feminist perspective. Third, I focus on individual freedom of marital expression from a liberal and libertarian angle. Fourth, some biological approaches on polyamory and its disbelief in monogamy are given. Fifth, I delve into legal equality, which touches upon several arguments and approaches mentioned earlier, and for this reason partly overlaps. Finally, I portray the positive effects on child welfare if plural marriage were allowed, as it may be beneficial for children.
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The vast majority of those in favor of plural marriage are religious groups, namely Muslims, or, in the USA, Mormons. Although this thesis takes a liberal and not a religious perspective on plural marriage, it is worthwhile to examine the arguments introduced by these religious groups as they are aiming for freedom of religious expression – a freedom secured in Western liberal society.
Freedom of religious expression is secured by the distinction between the state and the church. During the twentieth century, significant emphasis was placed upon secularization, which led to religion losing its authority in state policy: religion became restricted to the private sphere. Every citizen nowadays has the freedom of belief and the right to practice religion, as long as it does not conflict with other laws (R.J. Davis 1973). Proponents of plural marriage (including Mormons) often rely on the principles of religious freedom, because they argue that plural marriage is a way to practice religion.
The Dutch parliament may experience tension in a discussion on plural marriage. On the one hand, the state should grant citizens the freedom of religion; on the other hand, it should protect citizens from the possible negative consequences of plural marriage. It is a state responsibility to protect those individuals in a society who may experience negative consequences of plural marriage (March 2011), as was discussed in the previous chapter. However, citizens should also be free to choose particular relationship types that coincide with their religion. In this sense, we could question whether people should be free to choose plural marriage if it is part of their religion.
In one’s freedom of religion, it is important to distinguish between action and belief. This belief-action dichotomy states that ‘[w]hen interests are regarded as matters of religion, religious freedom will be protected in all cases in which it is classified as belief, but only in some cases in which it is classified as action. Therefore, some exercises are not allowed, even if religion is involved’ (R.J. Davis 1973, 296). The freedom to believe whatever one wishes to believe is not controversial: it is something so valuable and precious to many people that it is defendable to say that the state should not interfere in it. This is supported by the idea that conceptions and beliefs are by themselves not capable of causing harm and therefore not capable of causing controversy, in contrast to certain acts, which can become controversial more easily. 
Due to the fact that some acts of religion can become controversial, the rights of religious practice are not absolute in our liberal society. According to March (2011), they are limited in two ways. First, religious practice is only allowed if it does not place an unreasonable burden on other citizens. March mentions the example of the Amish, who do not want to put orange reflective triangles on their buggies because it conflicts with their belief in the rejection of modern techniques. According to March, the Amish place an unreasonable burden on other citizens because not putting triangles on their buggies endangers other road users. Therefore, the Amish are not given full freedom of religion as this freedom would diminish other people’s safety. The second limitation of religious practice concerns human rights. The freedom of religious practice should be limited if this practice involves ‘[d]epriving members of religious or cultural groups of their civil or human rights’ (March 2011, 252). An example is making a human sacrifice out of religious beliefs.
If religious practice is situated within these two constraints, the state often protects religious action. This is neither because the state sees religion as intrinsically valuable nor because of the special and inherent authority of religion, but because someone’s personal autonomy is being protected. Each citizen should be granted the autonomy to decide what is valuable for one’s pursuit of the good life: what makes it worth living. Liberals acknowledge that religion and cultural freedom can give meaning to this right of autonomy. This argument gets supported by Brake, who argues for state neutrality with regard to this. We ‘[s]hould treat citizens as equals, not because all conceptions of the good are equally valid, but because reasonable people hold different religious or ethical ideals and have a liberty right to pursue them’ (Brake 2010, 314-5).
Thus, it is the state’s moral duty to grant citizens the liberty to choose different religious or ethical ideas, according to their personal wishes. The state should not take a position regarding the question which ideas should be valued more highly than others. Thus, within the limits of not harming others, everyone is free to practice their religious or ethical values. In relation to plural marriage, this means that one is free to choose whom to marry. This also means that one should be free to marry the number of people one wishes, if this is part of one’s religious practice. Thus, in light of religious freedom, the state should recognize both dyadic and plural marriages.

However, are these arguments of religious freedom valid in the debate on plural marriage? For those who seek recognition of plural marriage motivated by religious beliefs, extended marriage rights are a welcome reform as they give the freedom of personal choice to practice a non-conventional marriage as part of their belief. Yet, can we see this as a legitimate argument for extending marriage rights? I suggest that, even if we could see certain plural marriage forms as religious practice, this does not automatically mean that we should recognize plural marriage, as there are limits in offering people the freedom to practice their religion.
Some of these limits are set out by March (2012), who states that one’s freedom should not place an unreasonable burden on someone else and not deprive anyone of any of their human rights. In the case of plural marriage, the last condition seems to be the case: plural marriage itself does not violate human rights as long as the marriage is based on mutual consent. The situation is slightly different for the first requirement: the burden on other citizens. In a plural marriage, two possible actors are involved: children within the marriage or adult citizens outside the marriage.
Let’s first take a look at child welfare. If the condition of no-harm can be met, depends on the question whether plural marriages negatively affect child welfare. In the previous chapter (Paragraph 2.3), we saw that there are no sufficient claims to substantiate this causality for modern types of plural marriage, only for the practice of polygyny in some non-Western cultures. Plural marriage does not, prima facie, lead to a deterioration of child welfare; there is no proven difference compared to dyadic marriage.
Second, we should determine whether there are negative effects on other members of society. To date, no scholars have given reason to believe that such negative effects exist. There is no research on people who have experienced harmful effects due to an established marriage that was not theirs and so people are not unreasonably burdened by the mere existence of a multiple-person marriage. For these reasons, the state does not have a basis for prohibiting adults from establishing a plural marriage if it fulfils their notion of a good life. This argument extends to non-religious conceptions of the good life. This ideal has much in common with the no-harm principle of liberal scholar Mill, who states that every person should be guaranteed freedom to such an extent that it does not harm other citizens (Mill 1859).
[bookmark: _Toc459061709]3.2. Feminist approaches in favor of plural marriage
Feminist arguments in favor of plural marriage can be divided into two categories. The first is based on women’s bargaining power, which is supposed to increase in situations where people are able to marry multiple partners. The second is based on women’s autonomy. Here the criminalization of polygamy is often based on the idea that it would protect women from unfair practices. Yet, feminists argue that the view is too paternalistic as it restricts women’s autonomy.
[bookmark: _Toc459061710]3.2.1. Increased bargaining power
The first idea behind bargaining power concerns the marital options it gives to women. Enabling women to choose between different types of marriage, such as polygamy and polyfidelity, increases their bargaining position. For example, women are not only given the option to choose a dyadic marriage, but also to opt for polyfidelity. This would be beneficial for women, as they would have more marriage forms to choose from. This is particularly true for women in patriarchal countries, who are often positioned in a subordinated role. In these non-ideal settings, increased marital rights can be beneficial as it paves the way to more alternative and egalitarian relationship forms, such as polyfidelity (Brake 2010, 336). The logic is that the more alternative marriage forms exist, the more options individuals have to choose a better or egalitarian type of marriage. By increasing the number of marriage options for women, we would open up alternative, potentially more egalitarian relationship forms for them (Brake 2010, 336).
The second idea behind bargaining power relates to the number of available partners in the spousal market. Women’s bargaining power is supposed to improve by allowing plural marriage. They have a stronger bargaining position before entering a plural marriage, as more people are in the position to marry them given that each married person is also legally permitted to marry others. This situation benefits women in particular, as they can search for a spouse who guarantees the best (financial) assets and a larger family that provides safety and security (Becker 1993). Economists who studied “marriage markets” argued that polygamy, situated in the context of liberal rights, increases women’s bargaining power prior to marriage as well as the likelihood that they will find “the best suitable and well-equipped man” (Becker 1993, 90-107). This leads to the situation whereby wealthy men generally have more wives than poor men (The Economist 2011).
However, there are two critiques on this argument for increased bargaining power, as it is often not beneficial for women. First, the bargaining power argument is based on an ideal model that does not take into account the real problems of women’s exploitation in closed polygynous communities. This world is not an ideal model, because women in such communities lack the freedom to actually choose. The findings of increased bargaining power for women are thus not true in these non-ideal settings in which women are subordinated (Brake 2010).
The second critique on the idea of plural marriage as a way to empower women is called “the paradox of polygamy” (A.D. Davis 2010). Some scholars argue that the increased bargaining position before marriage formation changes during or after marriage; this is called the “paradox of polygamy”. When a woman enters a polygamous marriage, she loses power because the value each woman contributes to the marriage decreases relative to the number of women added to the family. For example, a woman starts off as her husband’s only spouse and as such possesses all of the “power” to influence or demand things within their marriage. However, each new woman who enters their marriage causes the first woman to lose some “power”, as she is no longer the only one: the other spouses now also have a say in marital affairs. The first wife’s initial strong bargaining position hence inevitably decreases as more women enter the marriage. This paradox of polygamy suggests that even though one would expect that women’s bargaining positions will initially improve by allowing plural marriage, eventually it is more likely that the opposite will occur (A.D. Davis 2010).
In turn, Davis (2010) gave nuance to this paradox of the polygamy argument by comparing the plural marriage situation to dyadic marriages. Davis argues that monogamous and polygamous marriages are much alike and therefore suggests we should not treat them differently. One’s (bargaining) power relates to someone’s sphere of influence and this influence differs at all times, regardless of the particular type of one’s marriage. In a plural marriage setting, the amount of value a spouse contributes to the marriage changes, comparatively speaking, when an extra spouse enters this marriage. Of course, the sphere of influence might alter for every spouse during marriage as this is influenced by changing circumstances. In a monogamous marriage, the spheres of influence might also be unequal, due to any number of reasons.  
For example, women often have household duties while men have time-demanding careers. Inequalities in spheres of influence are demonstrably present in all marriage forms, meaning that there is no distinctive difference between plural and dyadic marriages in this sense. More inequality in marital influence is not a distinguishing feature of polygamy. In some sense, plural marriage might actually challenge the inequality in spheres of influence. As Davis (2010) states, polygamy can actually allow women to evade these dynamics: ‘More bodies means the ability to negotiate collectively for fair divisions of labor and responsibilities’ (A.D. Davis 2010, 2943).
When speaking of “more bodies to negotiate”, Davis is referring to the idea of sisterhood. This idea stems from radical feminists who urge for a more equal division in both emotional intimacy and household labor. They believe that polygamy can meet these needs. In heterosexual dyadic relationships, there is an ongoing battle of the sexes: many women complain about the lack of emotional intimacy they receive in marriage and the unfair burden of household work that is placed on them (A.D. Davis 2010). To date, they had three possible responses: they could divorce, accept the unequal gender burden – which could lead to unfair exhaustion, or remain in battle with their husbands. Polygamy offers a new possibility: increasing the ratio of women to men in a household might be more effective than pressuring husbands to “change” and conform to women’s expectations. Done properly – that is, among women committed to feminist principles – ‘polygamy can provide a “sisterhood” within marriage, generate more adults committed to balancing work and family obligations, and allow more leisure time for each wife’ (A.D. Davis 2010, 1972). This enables both problems women face, namely the lack of intimacy and the double burden in household, to be tackled.
However, I do not support the sisterhood argument, and to believe the idea that sisterhood can offer a solution to the lack of intimacy and double burden is faulty for a number of reasons. We should not recognize plural marriage because it fills a gap of shortage, as women either experience a lack of intimacy or a double burden. It should instead be based on the idea that plural marriage is something of “extra value”; it can only be desirable in situations in which partners are satisfied with the amount of love and effort that is given and reciprocated within their relationship. This is the only rightful basis on which partners can be eligible for plural marriage. In situations contrary to this - that is when a plural marriage forms a solution to unequal division in love and reciprocity -plural marriage itself can never be desirable. It would then function as a solution to a continuing problem. Thus, the decriminalization of plural marriage should not derive from the idea that polygamy offers a solution to the problem of shortage or gender inequality.
From this point of view, it is wrong to see polygamy as a solution to inequalities in relationships, but what are these inequalities? Many relationships are still characterized by gender inequalities and the double burden in which women are expected to combine the professional and household work. A feminist may argue that, due to the patriarchal customs in society, women are socialized into becoming obedient and deferential wives who are more saddled with care than men are and thus have a double role as a career woman and a wife/mother (Baehr 2013). This obedient role puts them in an unequal position compared to men, which may contribute to the likelihood of feelings of “shortage” that women experience in marriage. Seeing sisterhood as a solution for these inequitable problems for women would be far from ideal.
In doing so, we would search for a solution in affirmative strategies, which cannot be desirable in this context. An affirmative strategy tries to correct unfair outcomes in social arrangements. As it only corrects the outcomes and not the underlying social structures that generate them, the problem moves to the background but remains latent. The benefits of sisterhood (i.e. an increase in intimacy and a share in household labor) are no solution to the root causes of the gender inequality problem; it is only a solution for the unfair consequences of these root causes, namely an unequal relationship. If we want to attack the root causes of these unequal structures, we should rather try to change the problematic dominant perception of the role of women and their overwhelming proportion of shared household work (Lovell 2007, 180). These particular root causes can no longer be justified in Western modern liberal society that rewards gender equality. No form of plural marriage (e.g., polygamy) offers a fair and justified solution for these injustices either. These reasons cause the argument of sisterhood to lose its strength, as plural marriage should never be a solution for traditional unfair (monogamous) relationships.
However, that is not to say there cannot be benefits in sisterhood, as the desired effects of sisterhood could be positive in ideal situations. The above situation was not ideal because the point of departure was an unequal situation between spouses; things are different if the point of departure is a relationship characterized by equality, love in abundance and reciprocity. Imagine a situation in which potential spouses wished to have their poly-relationship recognized by plural marriage, because there is some added value to this structure. Those wives might then indeed see the experience of sisterhood as something of value in itself.
There are several possible reasons for preferring polygamy as a way of fulfilling “the good life”. Luci Malin, vice chairman of Utah’s chapter of the National Organization for Women, once said: ‘Polygamy seems like a pretty good idea for professional women, who can proceed with their careers and have someone at home they can trust to watch their children’ (A.D. Davis 2010, 1973). This argument is supported by journalist and attorney Joseph, who called plural marriage in a famously quoted speech to the Utah chapter of the National Organization for Women ‘the ultimate feminist lifestyle’, as it offers independent women the ability “to have it all” (Butler 2011). Female potential can be maximized in this environment without all of the trade-offs and compromises that accompany monogamy.
[bookmark: _Toc459061711]3.2.2. Women’s autonomy
The second feminist argument relates to women’s autonomy. Often we assume polygamy would increase the likelihood of unfair practices and treatment of women. Criminalization of polygamy is then based on the idea of protecting women; an idea that stems from paternalism (Foley 2008). Paternalism is seen as ‘[t]he interference of a state or an individual with another person, against their will, and defended or motivated by a claim that the person interfered with will be better off or protected from harm’ (Dworkin 2016). Foley (2008) argues that the criminalization of polygamy, based on the idea to protect women, limits women’s autonomy: the widespread belief that women become victims of polygamy is grounded in a paternalistic view (Foley 2008, 93). This paternalistic view sees women as weak and unable to protect themselves, which contradicts the liberal idea of the equality of adults. Foley argues that we should distance ourselves from such beliefs; if a woman voluntarily decides to accept a second or third wife in her marriage, we should believe she made a proper analysis as to whether the costs outweigh the benefits of an extended marriage. We should hold on to the liberal view that all adults, as autonomous beings, are capable of making their own choices (Foley 2008).
The justification for the prohibition on polygamy cannot solely rely on the idea that ‘[a]ctual plural families are unhealthy or distasteful in female autonomy terms’ (March 2011, 260). Studies that attempt to confirm such claims of harm are not very persuasive. Even if we assume that the negative side effects for women are an undisputed truth, the problem is that this truth exists for many different types of marriage. Many relationships involve neglect, inequality and subordination, and all adults should be free to take both these negative externalities and the benefits of any type of relationship into consideration. This idea can be supported by Mill, who argues that paternalism can never be justifiable when an individual’s action is self-chosen in a voluntary way, and when this individual is knowledgeable on its (possible) negative consequences (Dworkin 2016). For this reason, we cannot prohibit any individual from entering a plural marriage if they know the consequences of this voluntarily chosen marriage.  
We can only deny women autonomy in making their own choice if polygyny, in any form, would be an intrinsic violation of female dignity and autonomy (March 2011, 257).[footnoteRef:9] But March does ‘(…) not believe that claims to polygyny’s inherent and intrinsic degradation of female dignity and autonomy to be prima facie strong enough to survive doubts grounded in our commitment to moral pluralism, non-coercion, and autonomy’ (March 2011, 260). Thus, even if a woman morally believes her proper role should be a subordinated role, and she freely chooses this position without coercion, we should respect her autonomy. This is closely linked to the liberal arguments in favor of extended marriage, which are discussed in the next section. [9:  In other words we can say that March does not automatically link polygynous relationships to violation of female dignity and autonomy. There exists no intrinsic, inherent, automatic, or essential relationship between the two things. There can be violation of female dignity and autonomy with or without polygyny, and vice versa.
] 

Foley (2008) contributes to March’s idea using a legal argument. If a polygamous marriage turns out to be abusive, a woman is still able to escape this situation by divorce or by making an appeal to law. This option is present in all Western counties where women’s rights are equally protected. So, just as in a monogamous marriage, a woman can rely on certain laws prohibiting harm and oppression. In addition, all husbands who harm their wives should be punished, regardless of the structure of their marriage. However, potential harm has never been a reason to reject recognizing marriage. As a result, ‘if polygamy sometimes results in abusive relationships, this does not mean that it is appropriate for the government to ban polygamy’ (Foley 2008, 94). Many negative adjectives that can be used in relation to plural marriage also apply to monogamous marriage. Furthermore, it is not the state that determines whether the possible negative side effects outweigh the benefits; all cognitively able adults are capable of making their own autonomous choices.

[bookmark: _Toc459061712]3.3. Individual freedom of marital expression
Marriage can be seen as both a public institution and a cultural practice. It is eligible for legal recognition and is seen as something that gives value to life. Marriage as a public institution loses its liberal neutrality, because the cultural practice of marriage endorses a controversial philosophical conception of the good life. This matrimonial ideal is seen as the ultimate conception of the good. However, many people think differently about marriage and do not agree with this matrimonial ideal. These people include those who voluntarily choose to remain single and those who are in a love relationship but do not want to marry. As the very ideal of matrimony is contested, the state loses its neutrality if it supports this ideal (May 2016, 9). This concept is supported by Chambers (May 2016, 11), who claims that civil marriage violates liberal neutrality, as marriage is a cultural practice with a controversial meaning and significance.
The liberal equality of the state requires the state not to endorse any conception of the good life. We are all autonomous beings, capable of deciding what gives meaning to our lives. Therefore, we value personal choice and let people decide how to give meaning to their private sphere. When the state loses its neutrality, it can no longer have a pluralistic view on society in which equality and acceptance of different lifestyles, practices and religions is guaranteed (May 2016). In such situations, people do not have the personal freedom to choose various kinds of relationships,
according to their preference. The decision to enter into any kind of relationship may differ for individuals over time. According to Emens (2004), someone may prefer a monogamous or plural relationship at different times depending on what works better for those partners involved at that particular moment, which can vary. People are not either polygamous or monogamous: it is not an identity but a decision for a particular lifestyle. Despite this possible variation, some individuals will clearly prefer a monogamous relationship, just as some people will see multi-partner relating as their ultimate fulfillment of the good life. For individuals who cannot commit to monogamy, a plural relationship creates a situation in which they can be more honest, as they do not have to conceal their polyamorist desires from their partners (Emens 2004).
The previous idea that everyone should have the freedom to choose any particular kind of relationship, can be supported by Brake’s (2010) argument. Brake opts for a more neutral interpretation of marriage so that marriage can satisfy different kinds of personal preferences. Doing so enables all desires to be equally recognized in marriage according to one’s wishes. As noted by Brake, ‘[t]his avoids appeal to a contested conception of the good by appealing to people’s wants; the legislative rationale is satisfaction of wants, not a conception of the good’ (Brake 2010, 326).[footnoteRef:10] [10:  Brake’s neutral alternative for marriage will be discussed in Section 5.3 – “implementing minimal marriage”. ] 

If we follow this logic and the legislative rationale is a satisfaction of wants, the state would have a more neutral position in acknowledging plural marriage equally (which may indeed be a satisfaction of wants). However, as plural marriage is not legally permitted, the state seems to defend a contested conception of the good: that monogamy is good and plural marriage is not. Therefore, the current situation in which marriage is limited to two individuals sets an unjustified standard of the good. The current laws do not consider those who prefer polyamorist relationships, specifically those who would like to see their relationships recognized through civil marriage. In this situation, the legislative rationale does not satisfy what polyamorists want.
If people see polyamory as their “ultimate good”, it is in their interest that the state acknowledges polyamory as a viable relationship model that deserves the same public recognition as monogamous relationships. Doing so would enable the state to respond to the different needs of monogamous and non-monogamous individuals because there are people who ‘[w]ould presumably be happier in non-monogamous relationships, and perhaps only be happy in non-monogamous relationships’ (Emens 2004, 6). Polyamorists should be able to decide how to arrange their love, just as monogamous individuals can. We should respect someone’s personal choice, regardless of the fact that people will not always make their choices thoughtfully (Emens 2004).
The choice of living in a modern type of polyamorist relationship might not always be admirable or intelligible, but it remains an individual’s own decision and therefore the state should not limit this freedom by simply deeming and proclaiming polyamorism (to be) unintelligible. Instead, the state should contemplate the desirability of legally recognizing it and reconsider the possibility that doing so may be a way to respect one’s autonomy and therefore one’s own needs. The decision as to whether marriage is one’s best type of legal relationship needs to be left to competent adults. For this reason, we should not simply deny polyamorists the opportunity to choose plural marriage as their particular marital relationship. Nonetheless, this freedom of marital self-determination should have its limits. March (2011) proposed a major constraint for this freedom: ‘[s]omeone’s freedom to choose should not place an unreasonable burden on citizens and it cannot deprive other members of their civil or human rights’ (March 2011, 252).
The previous argument can also be supported by a more radical libertarian argument. Libertarians argue that the state should stop the licensing, taxation and regulation of marriage. As proposed by Sumner, LBGT policy advisor for the Libertarian National Committee: ‘The only way to guarantee true marriage equality is to get government out of the question entirely’ (lp.org 2009).[footnoteRef:11] Removing government from the business of marriage would allow all non-conventional relationship forms to enter into the same agreements, arrangements and benefits as heterosexual couples.[footnoteRef:12] It would also grant individuals the freedom to decide for themselves who they want to enter into legal arrangements with. In the discussion on same sex marriage, Sumner said: ‘[n]o individual, straight, gay or lesbian, should be forced to accept someone else’s definition of marriage’ (lp.org 2009). I believe the same argument supports plural marriage. [11:  This solution is also provided by Brake, who also argues for the disestablishment of marriage. Brake does not depart from the libertarian standpoint and therefore the structure of her argument is different. I will elaborate on her view in Chapter 5, in a discussion on marriage alternatives. ]  [12:  The right to equality in obtaining marital benefits is discussed in Section 3.1.5: Legal equality.] 

What do these arguments from a liberal perspective say about the central question of this thesis: namely, should we broaden marital options to include plural marriage? This thesis views arguments for the freedom of marital expression as essential, as they provide an insight into liberal motivations for decriminalizing or recognizing plural marriage. Western society appreciates the liberty of freedom of choice and expression, both of which touch on the highly valorized norm of freedom. The only restriction is that marital freedom, with its merits, should be situated within the parameters of not harming others.
[bookmark: _Toc459061713]3.4. Biological justifications for plural marriage
Another argument in favor of plural marriage does not fall neatly into the collection of arguments mentioned earlier. In an examination of whether we should legally recognize or regulate polygamy, A.D. Davis (2010) discussed the idea that polyamory could be justified based on biological reasons. The argument put forward rests on a gendered, pragmatic moralism that assumes a natural difference between men and women. According to this logic, men are by nature unfaithful while women are not – which is why women generally prefer monogamy. Based on this assumption, Davis argues that polygamy can offer a certain transparency: ‘[i]t permits men’s basic instincts while using the marital structure to domesticate and discipline them’ (A.D. Davis 2010, 1974). If we follow this logic, polygamy might indeed supply a more transparent solution for two different types of “needs”: the male need for adultery and infidelity on the one hand, and the female need to have a stable relationship as a suitable environment for raising children on the other (A.D. Davis 2010).
However, Davis’ argument is of less importance because there is no need to argue for traditional polygamy as a particular type of plural marriage, as we have already concluded that this type is morally objectionable based on the assumption that it entails gender inequality for the reason that a woman is not allowed to marry multiple men.[footnoteRef:13] Davis’ argument not only fails to justify traditional polygamy, it certainly cannot justify other types of plural marriage, as the argument cannot be applied to other forms of plural marriage (i.e. polyandrous marriage, if one woman marries multiple men). As a result, this argument is only applicable for defending the practice of polygyny, but cannot be used to argue in favor of other types of plural marriage. Therefore, Davis’ biological argument loses much of its validity in the discussion on plural marriage since not all types of plural marriage are considered. [13:  As discussed in Section 2.1 (Moral subordination of women) Nussbaum (2008, 197) argued that polygamy can only be justified if the central spouse can be either a man or woman. Therefore, traditional polygamy (polygyny) is morally problematic. For this reason, an argument which supports only polygyny (i.e. Davis’ argument in this paragraph) can never provide a basis for arguing in favor of all types of plural marriage. It can never be desirable to create a situation in which only men are able to marry multiple wives, and wives aren’t. ] 

Instead, there are other biological arguments that might be applicable for all forms of plural marriage, not just for polygyny. One of these arguments stems from Russel (1970), who said that all individuals (not only men) are generally polygamous in their instincts. If this is true, then we should perceive polyamory more as a part of someone’s selfhood instead of an “expensive taste”.[footnoteRef:14] This is the same argument on the base of which homosexuality is accommodated in marriage law. Since homosexuality is not seen as an expensive taste but considered as innate: ‘[i]t is an irreducible part of some persons’ very selfhood’ (March 2011, 250), we started to treat homosexuals equally in marriage law. Is polyamory likewise rooted in natural, non-chosen, non-cultivated traits? According to March, monogamy does not seem to be an innate inclination. Like the natural state of things; it is rather a ‘[s]ocial institution to which humans have to accommodate themselves with some difficulty at someone’s cost’ (March 2011, 250). [14:  An expensive taste can be best described as something that is not a primary good for individuals or the wider society. Primary goods are particular means to well-being, such as income and health, whereas ultimate goods are valued as ends. For example, housing is a primary good, but having multiple houses is not, because this is an ultimate good (Christman 2015). ] 

This statement is supported by Low (2000), who concluded that genetic monogamy appears to be extremely rare in humans, just like in most mammals. Humans are similar to other species, in the sense that socially monogamous systems do not ensure the absence of polygamous habits (Low 2000, 171). It is widely accepted that primates and other mammals are not monogamous (Low 2000). As a result of the above, in contrast to monogamy, polyamory might thus have quite a natural basis, because we are mammals. Nevertheless, similar findings on humans have not been proven beyond doubt. Although there are strong indications that people are not monogamous by nature, there is a lack of convincing academic proof for this statement. Strong indications can never suffice in making claims for plural marriage. Thus, an argument structure in favor of recognizing plural marriage, based on the argument that polygamy is natural, cannot be valid.

[bookmark: _Toc459061714]3.5. Legal equality for polyamorists
Although the economic function of marriage moved to the background while love came to the fore, marriage still features many financial and legal merits. These merits have not always been equally available to everyone. In the debate on same-sex marriage, proponents (Emens 2004) often referred to these merits, as homosexuals were denied them and therefore discriminated against in equal eligibility for marital benefits. Those not choosing a conventional heterosexual marriage are not treated equally in a legal sense. The same can be said for polyamorists.
These marital benefits concern a wide range of rights. The legal status of civil marriages comes with rights related to immigration, not testifying against one’s spouse, social security, inheritance without a will, alimony payments, child custody and support, end-of-life decisions, and giving proxy consent coverage under divorce laws and thus the legal determination of property distribution (Calhoun 2005, 1023). Furthermore, hospital and prison visitation rights are better for spouses. In some cases (e.g., the right to prison visitation), the continuance of the relationship might be dependent on the right given that it facilitates spousal contact (March 2011).
Before the introduction of same-sex marriage, marriage law fostered inequality between conventional and non-conventional relationships because there was a lack of legal recognition for homosexual and polyamorist relationships. March (2011) states that equality and recognition were the strongest arguments for recognizing same-sex marriage: ‘The state treats homosexuals unfair when it denies them access to the same social goods and benefits which are open to heterosexual couples. Furthermore, it (the state) fails to treat homosexuals as equals when it offers them a different public status, even if they are granted the identical package of objective goods and benefits’ (March 2011, 254). Registered partnerships could be an example of this “different public status”. With registered partnership, homosexuals are granted a package that is identical to the marriage package but, according to March, homosexuals are still treated unfairly. The plea to legalize homosexual marriage was answered by the only just policy: allowing full same-sex marriage rights.
Marriage law became fairer with the introduction of same-sex marriage, but plural marriage still goes unrecognized. Hence, polyamorists are denied access to the same social goods and benefits of dyadic marriage. Does this mean that we should also level up their marriage rights? This would certainly contribute to fairer treatment of polyamorists in relation to individuals in conventional relationships.
However, there seems some ambiguity in the legal constraints for such equal legal treatment. Some might argue that family law cannot easily be reformed in a way that is legally feasible, but these objections are not decisive (Den Otter 2015, 154). So far, no one has succeeded in arguing that legal accommodation of plural marriage is not feasible. On the contrary, the few family law scholars who have researched this topic have concluded that restructuring marriage law to include plural marriage would not be that difficult. Some of them have impressively clarified how law can be revised in such a way that it addresses all the challenges of plural marriage law revision. For example, Goldfeder (2015), who explored the legislative and administrative arguments in plural marriage as a reinvented option from a US legal perspective, showed that it would not be difficult to manage or administer plural marriage in the current legal system.
However, while Goldfeder’s legal exploration is limited to the USA, there is reason to believe that the situation would not be different in the Netherlands because the two countries’ judicial systems have strong similarities and the legal content of marriage does not seem to vary significantly. Furthermore, there are already many relational agreements possible, including business associations, child custody and inheritance law. These dyadic contracts are often not based on any intimate relationship, but in their legal content they might not differ as much as we assume they would. Our lives are already loaded with dyadic (partner) relationship contracts.
Thus, there is reason to believe that legal challenges to alter marriage law can be overcome. Therefore, this legal argument does not undermine the arguments in favor of altering marriage law. If marriage comes with certain benefits, these should be equally accessible for monogamous couples or polyamorists in a relationship. The expression of love, whether by a couple or polyamorist, deserves equal legal respect as one’s basic right to the freedom of love implies that we should legally recognize plural marriage; as such individuals in a plural marriage should be eligible for marital benefits. The argument that we should not place polyamorists in a disadvantaged position over couples is highly important, even more so today given that marriage comes with several privileges. Perhaps we should support polyamorists in their quest to obtain equal rights in order to ensure that they will have the same social security benefits and entitlement to their partners’ assets in the event of death or divorce.
However, there may be one exception to the idea of recognizing polyamorist relationships. This is illustrated by Brake (2010), who argued that very large and comprehensive relationships will face legal difficulties. In such situations, we take the concept to its extremes. This situation occurs when a marriage consists of a very large number of spouses, who have no shared history, do not interact regularly with each other or have no detailed knowledge of one another. If a plural marriage becomes legislatively and administratively unmanageable, the state should perhaps limit the maximum number of partners involved.
[bookmark: _Toc459061715]3.6. The positive effects of polyamory on children
One of the most common objections to plural marriage concerns child welfare. These arguments were examined in Chapter 2 and found to be unconvincing.[footnoteRef:15] This is even more true given that it is the law that should penalize harmful acts on children, as they occur in all different kinds of relationships and the existence of plural marriage does not make it any harder to protect abused children (Foley 2008, 93). In fact, several scholars argue that it is possible that plural marriage might be beneficial for children. Foley (2008) mentions the beneficial effects on children in Liberty for All: Reclaiming Individual Privacy in a New Era of Public Morality. The argument that plural marriage might benefit children is based on the idea that it is less likely that children will have an absent father in plural families. In a multi-partner relationship, there are more adults who are present to supervise and care for the children (Foley 2008, 92). [15:  This is argued in Paragraph 2.3 on polyamory and the negative effects on children. ] 

Furthermore, plural marriage may, in certain circumstances, decrease the likelihood of divorce. A “legal” way to channel more sexual activity into marriage may decrease the necessity for divorce. This would be beneficial for children, as divorce often creates an unstable situation, which is never desirable for children’s well-being. Divorce creates several negative effects; for example, young children may see their father less often than if their parents were still married. If plural marriage decreases the likelihood of this deterioration in parental presence, children are better off. Although children in plural marriage may also spend less time with their biological parents, because they are part of a larger family, this is offset by the fact that they can spend more time with their large poly-family (Foley 2008).
This idea that polyamorous families can be beneficial for children is supported by empirical research of Goldfeder and Sheff (2013), who argue that polyamorous families provide extended family support, care and love and meet practical needs. They base their results on new actual data: ‘[b]ecause some polyamorous families can, and in fact do, provide positive and enriching environments for children’ (Goldfeder & Sheff 2013, 160-195). Goldfeder and Sheff blame states, courts and critics that continue to rely on outdated assumptions and therefore are not able to see the positive and enriching sides of plural marriage for children. As data is scarce, we should be cautious in making optimistic statements; nonetheless, it is worth mentioning that the new data does not suggest that modern plural families have any bad effects on children’s wellbeing.
[bookmark: _Toc459061716]3.7. The de-normalization of monogamy
Another argument in favor of plural marriage can be found in the de-normalization of monogamy as a way of life. This argument places the monogamous paradigm under scrutiny (Brake 2010, 336). By enabling plural marriage, we would combat the dyadic heterosexism paradigm. The ability of more diverse marriage forms supports and reflects the diversity of love. According to Brake, ‘[s]ome gay and lesbian theorists and critics of heterosexism have criticized the central, exclusive relationship ideal as a heterosexual paradigm’ (Brake 2010, 321). The insular paradigm does not offer room for less possessive and more flexible relationship forms such as polyfidelity; it instead forces those who feel or think differently about this paradigm to assimilate to this model. However, there are many different conceptions of good relationships and perhaps we should recognize them equally, also vis-à-vis polyamorist relationships.
McMurthy (1972) criticizes the monogamous paradigm that we take for granted: ‘Though it is perhaps unusual for a social practice to be so promiscuously underwritten, we generally find comfort rather than curiosity in this fact and seldom wonder how something could be divinely inspired (dictated by the laws of God), biologically determined, coerced and reasoned out all at the same time. We all take for it granted’ (McMurthy 1972, 587).
Both previously mentioned views implicitly refer to the anthropology of deviance, which is a useful perspective on what we perceive as “normal” and “deviant”. Through comparative cultural analysis, researchers have concluded that deviance in cultural groups is mostly determined by created rules. Making polygamy a criminal act contributes to different values. Therefore, family structures are not only divided in categories such as “nuclear” or “single parent”, but are also valued differently. Cultural standards are norms that are defined as “proper”: this behavior is moral in the sense that it concerns right conduct in the distinction between right and wrong. Those family structures that do not meet these “proper” standards are often seen as deviant; for example, Western countries see polygamy as abnormal, criminal or sinful. Thus, cultural understandings require a vocabulary of “properness” as well as variations that are not standard and perhaps amoral’ (Kilbride 1994, 119).
The cultural understanding of plural marriage is that it is deviant and, indeed, in many cases criminalized in the Netherlands. It is possible that this can be changed – that “amoral” as a misnomer for plural marriage can be removed and explained by making the distinction between “smart” and “proper” behavior. Deviant behavior can dissolve into the “proper” status. For example, same-sex marriage once used to be considered deviant, but it is now morally approved in many countries. We all carry three mental files for correcting and judging behavior: ‘Our “proper” file is an old file, which has a set of information that some call tradition. It helps us in solving daily problems. Our “smart” file is more up-to-date, more practical, more localized, and more specialized to solve day-to-day problems’ (Freilich, Raybeck, and Savishinsky 1991, 15). In addition, we have a “personal” file, which individuals can see as doing things “my way”. The combination of files provides us with a strategy to form an opinion on daily situations and ‘to encounter various dilemmas, including those arising from family practices’ (Kilbride 1994, 120).
We can change plural marriage into something morally acceptable in the cultural standard by ridding polygamy of its criminal status. For this to happen, the “proper” mental file (based on tradition) on plural marriage that prevails in society needs to be changed. Based on traditional beliefs, our “proper” file tells us that plural marriage is deviant. However, plural marriage can still exist due to “smart” strategies. Although it is improper to marry multiple persons, polyamorists often cohabitate and set bilateral agreements to still practice their polyfidelity or polygamy. Cohabitation and these bilateral agreements are examples of “smart strategies”.
Although these smart strategies still provide certain freedom for living in a polyfidelity setting, the cultural understanding of polygamy remains criminal. Due to this action of the state, the public institution of marriage devalues ‘alternative ways of life, including living singly, cohabitating, and other forms of non-recognized partnering’ (Garret 2009, 168). Based on traditional beliefs, we think of plural marriage as improper and deviant. The laws prohibiting all types of plural marriage influence beliefs about what is “proper” and consequently citizens assign lower value to plural marriage. For this reason, we use the term “non-conventional” instead of “plural” marriage. According to the anthropology of deviance, all family structures can be re-valued by stopping the prohibition of plural marriage. Monogamy is then no longer the only family structure that is “proper”. By broadening the options for “proper” family structures, we make room for diversity in love.


[bookmark: _Toc459061717]Chapter 4: Critical evaluation of the arguments for and against plural marriage

In weighing the arguments related to plural marriage, I conclude that, overall, the arguments against plural marriage are not convincing, although some of the arguments for legalizing it are also not convincing. In this chapter, I compare the arguments against plural marriage that appeared to be valid to those in favor of it. The confrontation of these arguments is undertaken using three categories: a moral category, a legal category and a category concerning child welfare. For example, the arguments against plural marriage concerning legal equality are confronted with legal equality arguments in favor of plural marriage. Thereafter several arguments that do not fall into these categories but are nevertheless relevant to the discussion on plural marriage are considered.
To avoid repetition of matters covered in previous chapters, the examination of the arguments for and against are limited to valid arguments: I will leave out the arguments that were either unconvincing or solely applicable to patriarchal polygamy, which I dismissed very quickly as it can never be a modern form of plural marriage. Patriarchal polygamy (polygyny) is a type that can be found in traditional societies, but a type that I rejected. This marriage type is briefly discussed and there appeared to be obvious reasons for arguing it would be incompatible with liberal norms such as gender equality. For this reason, it can never be a modern type of plural marriage.
[bookmark: _Toc459061718]4.1. The moral subordination of women
Strauss (2012) concluded that polygamy is morally problematic because of the inequality in moral demands between spouses.[footnoteRef:16] Specifically, this inequality refers to the inequality between spouses in what they can give one another. The amount of time, love and commitment women receive from their shared husband is less than he reciprocates. Straus makes a valid point in highlighting this inequality, more so because it applies to all plural marriage forms, apart from polyfidelity. [16:  The author actually refers to polygyny.] 

Before critically evaluating Strauss’ idea of inequality using liberal counterarguments, it is important to repeat the purpose of this thesis, which is to examine whether it is fair to prohibit plural marriage based on liberal norms. Two liberal norms are most important in this moral argument: first, equality, as it guarantees the equal treatment of all citizens as a necessary condition for justice; second, the protection of an individual’s autonomy, as we believe adults are capable of living ‘one’s life according to reasons and motives that are taken as one’s own’ (Christman 2015, para. introduction). This idea of autonomy stresses that one’s freedom is morally important and that we should give people the freedom to determine how to live their lives. This also results in the idea that we should give people the maximum amount of freedom in their private sphere for living a non-conventional lifestyle.
However, autonomy and equality are frequently trade-offs: maximizing one’s autonomy often comes at the expense of equality, and vice versa. For example, giving a person maximum freedom in practicing patriarchal polygyny would violate the equal dignity of his wives. Similar trade-offs occur if equality is maximized. For example, by only allowing equal relationship forms, we deprive people of their freedom to choose a particular unequal relationship. Thus, there is always tension between autonomy and equality.
Strauss’ (2012) skepticism about plural marriage is based on the liberal norm of equality. This researcher’s argument that there is inequality in moral demands in polygamy is sound and valid. According to Strauss, polygamy goes against the liberal norm of equality. Therefore, we should not recognize polygamous marriage as such. However, this argument of inequality does not apply to polyfidelity, as this marriage is by definition based on equality. Consequently, using Strauss’ criticism as a departure point, we may prohibit polygamy; however, Strauss’ argument cannot justify the prohibition of polyfidelity.
Would it nonetheless be fair to prohibit polygamy and only recognize equal plural marriage forms, such as polyfidelity? By not recognizing polygamy, we might make an unbalanced trade-off with autonomy, as we have limited people’s freedom to choose this type of marriage. The argument of autonomy is highly valued in liberal society, as was outlined in Section 3.2, which encompasses the importance of women’s autonomy as an argument in favor of plural marriage. Women should have the liberty to choose any unequal type of marriage.
Some feminists argue that criminalizing polygamy is too paternalistic because it is based on a standard that limits women’s autonomy (Foley 2008, 93). The interference of the state in an individual’s affairs, defended or motivated by a claim that the person interfered with will be better off or protected from harm, cannot be justifiable. This paternalistic attitude assumes that polygamy is supposed to be no good for women’s welfare. That is, as it would be unequal we should protect a woman by claiming that she will be better off without plural marriage.
Feminists (Foley 2008; Baehr 2013; A.D. Davis 2010) disagree with this paternalistic view because deciding how people should lead their private lives infringes on their autonomy. They believe freedom of personal choice is an important counterargument. In the debate on plural marriage, someone’s autonomy should be valued more than the equality characteristic of a certain type of marriage that one prefers. In the previous sections, I have shown that this idea of one’s freedom to choose a type of relationship that suits them – regardless of its (equality) characteristics – is convincing in our liberal society. Potential inequalities that are present in such a marriage type or potential harmful effects on the spouses might exist, but they cannot justify its prohibition. Although feminist critics raise the argument of autonomy, the same type of argument logically applies to men’s autonomy. Men also should not be restricted in their autonomy to choose a particular relationship, whether this relationship is based on equality or not.
The state holds a view that is too paternalistic in the case of the prohibition of plural marriages. In its logic, the argument of equality prevails over the argument of autonomy: To limit one’s freedom to choose a relationship that is unequal in its relational structure is of higher importance than providing citizens with the freedom to choose such relationships. In this discussion is it important to note that marriage is predominantly situated in the private sphere and there is a general belief that the state should not interfere in this sphere. On a continuum from public to the private sphere, marriage is located towards the private sphere, as it is associated with family and domestic life. Hence, a state’s interference in marital affairs cannot be justified. It is only allowed to interfere if there is a need to protect its citizens.
However, these kinds of reasons are absent in the case of plural marriage, as there is no need to protect people from entering a plural marriage. In Chapter 3 the point was made that no relevant “harm” is done by plural marriage as such. The only negative effect that may be a valid concern is potential harm to spouses who freely choose an unequal relational structure with accompanied (optional) negative effects. However, these negative effects are self-chosen; no adult is obliged to sign a marriage contract for a plural marriage unless she or he chooses to do so. Such a contract can only be signed by cognitive competent adults, and they should be free from any coercion.
It then follows that as long as people are cognitive competent adults and free of coercion, they should have the freedom to choose any kind of marriage. This freedom should be guaranteed, regardless of whether adults choose an equalitarian marriage or one that is not fully in line with the liberal thought of equality. However, an important condition of this freedom is that the freedom to exit the marriage should be guaranteed: anytime a person no longer wants to be part of a multi-partner marriage, he or she should have the right to leave. It is important that this exit option is legally protected.
The belief that autonomy prevails over equality is supported by March’s (2011) idea of autonomy and equality. March concludes that we can only limit this autonomy if a certain family structure intrinsically violates female dignity and autonomy. One cannot argue that inequality in moral demands (which might be present, but do not necessarily have to be present in any type of polygamy) intrinsically violates this dignity and autonomy. As a result, although an inequality in the structure of the relationship in polygamy exists, this argument cannot weigh up to the liberal norms of autonomy. In respecting autonomy, we should avoid paternalistic restrictions on women that foster certain gender inequalities.
Thus, regardless of a marriage’s unequal relational structure, we certainly cannot criminalize the marriage and it deserves the same respect as a dyadic marriage. As long as this is not happening, polyamorists are being treated with a lack of respect; they are being denied the option to choose the type of marriage that suits them best and their liberty in marital expression is being restricted. However, this is not to say there cannot be a moral preference for a particular plural type of marriage. Even if we cannot justify prohibiting unequal marriage forms, we could still prefer more equal marriage forms above polygamy. Nevertheless, by giving moral preference for marriages with an equal relational structure, we should be aware that equality can never be fully guaranteed – even in monogamy and polyfidelity, which are based on equality; this is beyond state control. The idea that real relational equality can be enforced is a dangerous illusion and therefore not feasible in our non-ideal world. It is also hard to define equality in intimate relationships, as it differs from one relationship to another and depends on an individual’s sexual, materialistic and moral view of forming a relationship.
[bookmark: _Toc459061719]4.2. Legal inequality concerning divorce
Even if there is no gender inequality within a plural marriage setting and we do not perceive the inequality in moral demands as a valid argument for criminalizing plural marriage, another form of inequality remains. This idea was introduced by Brooks (2009), who argued that there is inequality in the asymmetrical ability to divorce, as discussed in Section 2.2. A peripheral spouse cannot force her or his central spouse to divorce another peripheral spouse, but the central spouse is allowed to divorce any partner he or she wishes. Brooks concluded that polygamy is unjustified due to this asymmetry between the central spouse and a partner when it concerns the exit option of divorce for all spouses (Brooks 2009, 13).
We concluded that this argument only applies to polygamy, because the inequality in the ability to divorce Brooks refers to can never be present in polyfidelity. Therefore, polyfidelity cannot be rejected based on this type of argument. Furthermore, we cannot morally object to polygamy based on this reasoning due to the same liberal norms that were mentioned in the previous argument on autonomy. If we prohibit polygamy because of the inequality in the ability to divorce, this conflicts with the norm of autonomy. We cannot argue that the inequality in divorce intrinsically violates someone’s dignity and autonomy. Therefore, we should not restrict people in their ability to enter a polygamous marriage – and surely not a polyfidelity marriage either.
However, a problem relating to divorce arises in a polyfidelity model. This problem lies in the fact that people might end up in a relational structure which initially is not self-chosen. In this sense, the problem which is discussed in this paragraph differs from earlier problems concerning divorce that have been rejected in Paragraph 2.2 on Legal inequality. This problematic situation may come forward in the following situation of polyfidelity. Initially, it seems that no inequality in divorce is present as every spouse has an equal ability to divorce, as illustrated in Figure I below. While there does not seem to be a reason to reject polyfidelity on these grounds, the situation can become more complex than initially thought. In the next section I elaborate on this complex situation, which is created if one person in a polyfidelity marriage would like to divorce. To date no scholars have dwelt on the possibility that this problem could arise.
Figure I: polyfidelity
The problem arises because in polyfidelity each spouse is bilaterally married to every other spouse (Figure I). In the event of divorce, inequality in the relational structure can arise. For example, spouse B no longer wants to be married to spouse C. As each spouse has a bilateral agreement, B and C can split up while both staying married to A. In this situation, a marriage that was initially characterized as a polyfidelity marriage becomes a polygamous marriage, as shown in Figure II below. Thus, what used to be a fully equal marriage can become a type of marriage that is unequal in its relational structure. Polygamy is accompanied by certain inherent inequalities, as was demonstrated in earlier chapters. In principle this is not necessarily a problem, as I have argued that we cannot morally object to polygamy.
Figure II: polygamy

Nevertheless, there is a latent problem in this situation. After divorce, someone might end up in an unequal type of relationship. This inequality can be found in the unequal structure of the new relationship. A person initially consented to an inherently equal relationship, because by entering this triad polyfidelity model, everything was equal in the relational structure (Figure I). Now, a divorce has created a situation in which a person ends up in an unequal setting, as spouse A has more control and power over their family/marriage structure than spouses B and C (Figure II).
The inequality in polyfidelity can also evolve to a very complex model when such a marriage is extended. This can create a complex polygamy or molecular marriage, which can be undesirable because people initially did not choose this type of marriage. For example, A, B and C are married; C falls in love with D; C is so convinced of this new love that C convinces A and B to consent to an extended marriage. Thus, in addition to being married to A and B, person C bilaterally marries person D, as illustrated in Figure III below. This situation combines polyfidelity and polygamy, resulting in a molecular marriage. As soon as this marriage is established, A and B have no influence over the complete marriage structure anymore, but C is still “in power” of all relations. The same inequality as described in the previous section is created (referring to Figure II). This possibility of an extended marriage that is accompanied by such problems of inequality might be far-fetched, but is actually not so unlikely to happen. People often fall in love with new people, which can lead to problems in both monogamous marriages and polyfidelity situations.
Figure III: Molecular marriage
However, these problems cannot justify the prohibition of plural marriage. Although the situation of divorce can create an unintended inequality in the structure of this relationship, it does not provide sufficient grounds to object to plural marriage for two reasons. Firstly, when people enter a plural marriage, we can expect (just like dyadic marriage today) that they know what commitments, rights and risks they are choosing. Hence, a person is expected to be aware of the risk that his or her marriage can become structurally unequal in the situation of divorce or if the marriage is extended by adding more spouses. Secondly, a person will always have the right and ability to exit this marriage formation, just as people do in today’s dyadic marriages. It will always be someone’s own choice to enter or exit such a plural marriage construction.
As a result, this right to exit should be firmly established in the legal order of the state. The right to exit is important because the act of one spouse will always have consequences for the other(s). In a monogamous relationship, partners cannot control each other’s actions. In plural marriage, one cannot decide whether his or her spouse should divorce another spouse they do not want to be married to anymore. Thinking that one knows what is best does not enable one to make personal choices for others or to control their mindsets. This would constitute an unjustified infringement on someone’s personal and free choices. Many relationships will not be in full harmony, but the state has never perceived this potential problem as a valid reason for not formally recognizing a dyadic marriage. Similarly, it is not fair for the state to reject the formal recognition of plural marriage because it faces (or may face) similar problems.
If the state does recognize plural marriage, we can respond to the arguments that are raised by proponents of plural marriage. They argue that there is no legal equality between polyamorists and monogamists in current marital law due to legal discrimination against polyamorists. As polyamorists are not assigned to the legal status of civil marriage, they do not have the ability to claim marital rights and are denied access to several social goods and benefits afforded to spouses in dyadic marriage. In Section 3.5 these concerns were shown to be valid and sound arguments for recognizing plural marriage.
In conclusion, we could say that modern plural marriage is consistent with liberal norms and, more importantly, with equal liberal autonomy, which guarantees us the freedom to enter into a private arrangement that is not perfectly equally structured. As long as a person freely chooses such a marriage, the state should recognize it. However, these marriage forms should only be recognized if all partners are free from coercion and if people are aware of the potential inherent inequalities in the relationship’s structure. Furthermore, no gender inequality is created in the sense that the central spouse can be either a man or woman. Molecular relationships can consist of men, women or both. In this situation, all liberal and feminist conditions have been met, and therefore such marriage can no longer be prohibited.
[bookmark: _Toc459061720]4.3. Child welfare
Opponents of plural marriage (Strauss 2012; Al-Krenawi & Slonim-Nevo 2008) do not shy away from arguing that plural marriage is morally objectionable, and they often refer to studies on child welfare. As discussed in Section 2.3, this research does not provide solid grounds for the prohibition of plural marriage.[footnoteRef:17]  [17:  In the concluding parts of this section (Section 2.3 on polyamory and the negative effects on children) I argued that the study results of Al-Krenawi & Graham (1997) and Al-Krenawi & Lightman (2000) do not provide solid grounds for opposing plural marriage. ] 

On the contrary, there is reason to believe that plural marriage might be beneficial to children. The reasoning behind this statement is based on the idea of shared responsibility and extended family support. Section 3.6 discussed Foley’s (2008) argument that children in polyamorous families are less likely to experience a decline in parental authority as there will be more adults present to supervise and take care of the children. Another empirical study (Goldfeder & Sheff 2013) confirms this idea by concluding that polyamorous families provide extended family support, care and love and meet practical needs. These results are based on more recent plural marriage data. Furthermore, they take modern forms of plural marriage into account instead of being limited to traditional forms.
This is in contrast to the studies that skeptics refer to (Al-Krenawi & Lightman 2000; Goldfeder & Sheff 2013), which are based on traditional polygamy and stems most recently from 2000. If we compare this to study results referred to by proponents (Foley 2008; Goldfeder & Sheff 2013), which are based on modern types of plural marriage and based on data from 2013, it seems that the proponents have a more convincing argument. As a result, there is more reason to follow the notion that plural marriage may be beneficial to children than there is to follow dated empirical evidence stating that plural marriage negatively effects children’s welfare.
Overall, we should no longer overemphasize unsubstantiated claims on child welfare. This hinders a fair conversation about the possible merits of unconventional relationships for women and children. There is consensus that children need a loving context for their upbringing. Also, it has been shown in study results that a nonfamily, institutional upbringing is inferior to family settings in providing this loving context. Many of us tend to think that only monogamy can offer the alternative for providing a loving context for children; however, ‘there are no grounds at all for concluding that it does so as, or any more, effectively than other possible forms of marriage’ (McMurthy 1972, 591-2).
[bookmark: _Toc459061721]4.4. The remaining positive arguments of those in favor of plural marriage
In weighing the previous arguments, we can conclude that there is a certain unfairness in civil marriage, because the state recognizes dyadic marriages but not plural marriages. After assessing the pro and cons, some arguments still remain undiscussed in this chapter, namely related to proponents’ arguments for strengthening the stance plural marriage should not be viewed so skeptically.
The remaining arguments in the debate on plural marriage are more or less related to pluralistic views. Here people often do not explicitly refer to pluralism, although eventually many arguments are linked to this view. A pluralistic perspective argues that the state should not restrict people’s freedom to choose to live their lives in a certain way. The different value systems we have create different positions and conceptions of a good life. A pluralistic view leaves room for those who choose a particular or non-conventional lifestyle. As such, there are several ideas on plural marriage that touch upon pluralistic approaches.
One of these arguments stems from feminist critique, which argues that enabling plural marriage will offer women more alternative and egalitarian relationship forms. The option to choose a more egalitarian type of relationship is not really necessary in our society, as marriage is already (in a legal sense) an institution that is based on formal equality. For Dutch citizens, any type of plural marriage can theoretically never be more equal than the already existing dyadic marriages. However, the feminist idea that recognizing plural marriages creates more alternatives is true. By recognizing civil plural marriage, women can not only choose dyadic marriage but also other marriage forms such as polyfidelity or polygamy. The same argument also applies to men. Therefore, this argument is not solely a feminist one, but touches upon pluralistic views. Recognizing plural marriage gives both men and women the ability to choose the particular type of relationship they wish to have. In doing so, it provides different interpretations of organizing love relationships as a conception of the good.
Another argument from feminists also relates to pluralism. The relevance of this argument lies in the ability to offer people different alternatives for conventional marriage. An increase in the number of spouses enables them to split household duties and childcare, and might contribute to a higher amount of intimacy. In addition, it can offer people more honesty as they do not have to conceal polyamorist desires or contributes to their need to offer a larger parental network for children (given that some adults would like to combine child custody with a time-demanding career). For reasons like this, plural marriage might be beneficial for some people. 
The final valid argument in favor of plural marriage that has not yet been mentioned in this critical evaluation concerns de-normalization. This de-normalization argument places the monogamous paradigm under scrutiny. By recognizing plural marriage, the state weakens the irrefutable dominant dyadic paradigm, which contributes to a society in which diversity in love enjoys more support. Changing the current rules that prohibit plural marriage is needed so that people might stop thinking of plural marriage as improper or deviant.
In conclusion, it could be said that these arguments all relate to supporting diversity in love. Different people have different preferences in love, for whatever reasons. Many of these preferences, including polyamorism, deserve the same legal respect; therefore, we should treat the option of plural marriage, as today’s less conventional type of marriage, no differently than monogamous or same-sex marriage.


[bookmark: _Toc459061722]Chapter 5: Alternatives to conventional civil marriage

If we were to reform current marital law because it is unjustified, there are at least three alternatives that could replace the marriage status quo in the Netherlands. To a certain extent, the alternatives are all formulated by liberal beliefs that stress equality and state neutrality, or both. First, we could legally recognize plural marriage, in which case we “upgrade” marital laws in such way that polyamorists are treated equally. Second, we could disestablish civil marriage and create the option of “minimal marriage” in which marital rights are reduced as much as possible without restricting the number of spouses and the nature and purpose of their relationship (Brake 2012, 168). The third option is to abolish marriage as we know it today. This idea stems from Metz (2007), who sees it as a solution for the current marital problem of privileging some views of the good life while punishing others, such as polyamorists. Metz suggests that marriage should be replaced by Care Giving Unions. The last paragraph of this chapter will provide some elucidation on which alternatives might be the best for accommodating the problems of unfairness in current marriage law. 
[bookmark: _Toc459061723]5.1.  Recognizing plural marriage
It is remarkable that the rationale behind legally prohibiting polygamy is lacking. We cannot find a proper justification for these measures, but most likely they can be found in the idea of protecting monogamous marriage (Boele-Woelki, Curry-Sumner & Schrame 2009, 20). A double standard has been set in marriage law: ‘The state allows almost all couples to marry for just about any personal reason that they happen to have. At the same time, all states continue to refuse to recognize any plural union’ (Den Otter 2014, 1978). As we saw in the previous chapter with the arguments in favor of plural marriage, this double standard creates a level of discrimination and treats those who would like to marry multiple partners unfairly. Just because many intuitively dislike the idea of multi-parenting does not mean this disapproval justifies legal prohibition. Therefore, Den Otter argues for the constitutional right to plural marriage.
More specifically, Den Otter argues that any competent adult should be able to marry any number of people she or he wants for whatever personal reason she or he happens to have, unless this marriage ‘becomes so large and complex that it becomes administratively unmanageable’ (Den Otter 2014, 2001). Within the bounds of this restriction, many types of plural marriage should be possible. As noted earlier in this thesis, there is no reason to believe plural marriage would be legally unfeasible. Of course, the law needs to be altered, but indications are that doing so would not cause major difficulties. 
In the Dutch case, the decriminalization of polygamy is a necessary condition for the legal recognition of marriage, and thus some laws need to be altered. There is both a civil and a legal component to this decriminalization. In order to do so, at least one article of the Dutch penal code and three articles of the Dutch civil code would need to be removed. The first article is Article 237 of the penal code, which states that a person can be prosecuted if he or she intentionally marries a second person. Violating this law may lead to a prison sentence or financial punishment. The three articles of the Dutch civil code are as follows: article 1:33 BW, which states that a person can only be married to one person simultaneously; and articles 1:80a and 1:42 BW, which state that a person is not allowed to marry or enter into a registered partnership with a person who is already involved in such legal relationship. Removing these articles would mean polygamy can no longer be seen as a criminal act.[footnoteRef:18] [18:  Although there were some exceptions. Some people are treated exceptionally in situations in which their plural marriage is established in a foreign country. Hence, they cannot be prosecuted according to Dutch law. For further information on these exceptions, I refer to Section 1.2. - judicial content. ] 

Den Otter continues the plea for legally recognizing plural marriage by saying that we should avoid overemphasizing practical questions about feasibility. The improbability of legal recognition of marital multiplicity in the near future should not restrain us from looking at the possibilities and merits. Skeptics of plural marriage might start to overthink the possibilities to alter marital law because plural marriage could have constitutional merit. For example, it makes immigration issues that concern polygamous marriages easier, as adjustments in Dutch civil code will have consequences for immigration law. Recognizing polygamy will simplify family reunification in immigration law given that a man’s second wife will also be perceived as his spouse and therefore treated the same as his first wife (who is either a Dutch citizen or already has a residence permit) during the Dutch immigration procedure. Apart from immigration issues, a second wife will also be guaranteed other marital benefits such as inheritance or hospital or prison visitation rights.
Another merit of recognizing plural marriage can be for someone’s personal life (Den Otter 2014, 2040), as the state no longer discriminates against polyamorists in their freedom of personal choice. By recognizing plural marriage, the state becomes more tolerant towards those who have not chosen a dyadic relationship. Thereby we respond to pluralistic views that favors the toleration of different cultural beliefs and practices. Polyamorists are guaranteed their legal equality and equal social treatment. More aversion is generally created by the unknown, so recognizing polyamorists’ marriage may lead society to stop marginalizing these individuals, partly because their lifestyle becomes more visible. As soon as we recognize plural marriage and it becomes more visible, the public becomes more familiar with the idea, and its dogmatic views might be weakened.
[bookmark: _Toc459061724]5.2. Replacing marriage with “minimal marriage”
A second option for altering the marital status quo is “minimal marriage”, whereby state involvement is very restricted. This type of marriage could replace the conventional dyadic marriage. The idea of minimal marriage was introduced by Brake, who questioned what role the state should play in intimate relationships and families. Brake argued from a liberal perspective that ‘the ethical value of marriage, or monogamy, is a controversial conception of the good’ (Brake 2016a, 2), which led this researcher to search for an alternative type of personal relationship that secures individual freedom and equality.
The term “minimal marriage” is derived from the idea of Nozick’s “minimal state”, that is, very restricted in its activities (Mack 2015). Minimal marriage has an extensive set of restrictions that are compatible with political liberalism. Therefore, there is a significant reduction in the restrictions placed on marriage. The state no longer has a say in the sex or number of spouses, or the nature and purpose of their relationship. Marital rights would be reduced as much as possible. This would enable asymmetrical relationships, as the state does not demand any reciprocity. The state can only demand that the purpose and nature of a marriage should be a caring relationship.
The introduction of minimal marriage was not intended to offer a solution to the injustice between monogamists and polyamorists in their ability to marry. Rather, it was Brake’s attempt to make marriage law more liberal and justified. However, the idea of minimal marriage presents an alternative to traditional marriage and therefore the idea “fits” the debate on plural marriage, as it meets the idea of equal treatment of polyamorists.
If minimal marriage consists solely of minimal marriage rights, what can be seen as “minimal”? Brake does not provide an extensive interpretation of these sets of rights, as they might vary in content in different areas of law and policy, which also differs among countries. Therefore, a general prescription of what these minimal rights involve is undesirable (Brake 2010, 311). As noted above, minimal marriage would only recognize and support caring relationships. This care can encompass physical or emotional caretaking. In this case, the term “relationship” refers to the relationship between those who are ‘[k]nown to each other, have ongoing direct contact, and share history’ (Brake 2010, 307). According to Brake, it is justifiable and required that the state is involved in designating, recognizing and supporting these caring relationships. However, these caring relationships do not necessarily involve love or intimacy and can be divided among multiple persons. As minimal marriage does not require adults to reciprocate marital rights, people are allowed to distribute their marital rights (un)equally among several people in their adult care network (Brake 2010, 307).
Critics of minimal marriage say that it would support or allow immoral or ludicrous marriage, but this is not the case as all minimal marriage should comply with criminal law. As such, all violations within the scope of criminal law, such as violence, are not permitted. Furthermore, no one can marry unilaterally. Consent of the partners who are involved is required to formally recognize a marriage and only competent adults are allowed to marry. A ludicrously large marriage is also not possible, as Brake sets the condition that people should be known to one other. Therefore, those who want to participate in a minimal marriage should have detailed knowledge of each other and should share history. As suggested by Brake, ‘These criteria impose practical limits, for there are psychological and material limits on the number of relationships one can sustain’ (Brake 2010, 310).
However, I would like to make a critical remark concerning “the psychological and material limits”. This raises the following questions: Who decides on the maximum limit and what can be perceived as ludicrous? The idea that we should limit the maximum number of people in a marriage seems plausible and may be needed, but it might be hard to translate into concrete numbers. Therefore, Brake’s idea that we have psychological and material limits to the number of relationships we can sustain faces difficulties in practical feasibility. If the conclusion of this thesis was that “minimal marriage” offers a solution for the injustices in marital law, we should reconsider this arbitrary limit and translate the idea into a more practical version. One should then set a limit accordingly and be able to substantiate why this particular limit was set.
[bookmark: _Toc459061725]5.3. Abolishing marriage
The third and final option for altering the marriage status quo is the total abolition of marriage as we know it. This is not as radical as it may sound, because the institution of marriage can quite easily be replaced by existing agreements in the form of bilateral contracts. In Dutch society, the division of things such as property, inheritance and child custody can be arranged in different contracts (witnessed by a notary). All of the legal rights and duties that marriage demands from spouses can also be arranged in different contracts, which can also offer opportunities to protect third parties such as children. For each right or duty, we can compose a separate contract.
The positive effect of such abolition is related to the state’s neutrality. By replacing marriage with private contracts, the recognition of relationships will be more in line with liberalism. As explained by Brake, ‘Since liberalism tends to protect individual choice, replacing marriage with contracts might seem in keeping with liberal values: rather than (like marriage) fostering a ready-made set of legal obligations and entitlements on all couples, the contract model would allow partners to reach their own agreements’ (Brake 2016a, 3).
Metz (2007) goes beyond the question of whether marriage should be recognized by the state, to the deeper question of whether we should recognize civil marriage at all. This author argues that the liberal state should stay out of marriage business as it is a private matter in which governments should not interfere in order to remain neutral. The liberal state should not determine which relationships can or cannot be recognized by the institution of marriage, because there is no consensus on the meaning of marriage. Legal marriage is also not needed, as there are other ways to establish the legal rights and duties that people aim for in their relationships. These relationships can be either mono- or polygamous, as well as sexual or asexual. Thus, Metz’ study is a liberal case for disestablishing marriage by calling for a separation of marriage and the state.
Metz defends the idea of marriage and state separation by criticizing the state’s support for marriage, which has an ethical dimension: ‘State-supported marriage conflicts with liberal commitments such as freedom of religion and equal treatment of citizens with conflicting ethical views, not only because some types of marriage go unrecognized, or because unmarried people do not benefit, but because marriage has an irreducible ethical dimension’ (Brake 2010, 218). Due to this ethical dimension, only an ethical authority should establish the marriage. However, Metz does not see it as the state’s task to fulfil the role of such ethical authority because, in taking up this role, the state loses its neutrality in the competing ethical and religious views on marriage (Metz 2010, 6). The state can take care of undisputed public goods, such as public health, but it should not be involved in contested ethical or religious views (Brake 2016a: 418). Therefore, the solution can be found in reducing marriage to “Intimate Care Giving Unions (ICGU)”.
In the disestablishment of marriage, the idea behind marriage and liberal idealism would be better served by these ICGUs, which would support care giving without conveying an ethical status (as marriage does). In these ICGUs, risks, responsibilities and rewards would be managed, which would therefore replace the material aspects of current marriage law. For instance, welfare benefits, inheritance and divorce would be linked to these ICGUs. People can either shape an ICGU the same way as they would a marriage or people could choose to use it to arrange only particular benefits or responsibilities, thereby “splitting the content of marriage”. By introducing ICGUs, the state ‘can achieve its legitimate public welfare goals of protecting intimate association and care giving without defining and conferring marital status’ (Metz 2007, 6). Everyone is eligible to enter into an ICGU including same-sex couples and individuals in multi-partner relationships and non-sexual relationships, so no one will be excluded from civil benefits that current marital status grants hetero- or homosexual couples.
Intimate Care Giving Unions matches liberal norms. They serve the instrumental function of marriage better than current marriage does because ‘they would better respect liberal principles by removing the state from the ethical realm’ (Brake 2012, 419). Furthermore, ICGUs reaffirm and strengthen the public-private distinctions that are favored by traditional liberalists. Metz believes that an ICGU enables the state to grant its citizens the maximum amount of freedom in the private sphere while still providing public goods such as care. This freedom in the private sphere fosters equality as all individuals are eligible to enter into an ICGU and therefore maintain their own freedom to fulfil their private spheres according to their (intimate) needs. The state does not value any institution of love or care, such as marriage, over any other.
[bookmark: _Toc459061726]5.5. Comparison of alternatives 
If we want to address the problem of how current marriage law discriminates against polyamorists, we should choose one of the above mentioned alternatives rather than maintaining the status quo. However, in the examination of these alternatives it appears that current marriage does not only face the problem that it discriminates against polyamorists, marriage itself comes under scrutiny as the state loses its neutrality in the establishment of marriage. Due to the fact that marriage has an irreducible ethical dimension, intervention by the state can in essence never be neutral. 
The problem of state neutrality in current marital law is based on the idea that recognition of marriage as it stands endorses a specific philosophical conception of the good life. Therefore, it does not do justice to other conceptions of the good. Civil marriage is a cultural practice with a controversial meaning and significance, and it assumes that various dimensions of interpersonal relationships should be bundled in one single union (May 2016). This does not leave room for alternative ways of living and sharing intimacy.
The state thus loses its neutrality if it intervenes in marriages business, for the reason that marriage has an ethical dimension. Therefore, only ethical authorities (i.e. churches) are the legitimate authorities to establish marriages. The state can never be such an authority, and as a result, the role of the state in marital affairs should be more restricted than its current role. The conclusion then drawn is that civil marriage should be replaced with a neutral alternative. The form that the disestablishment of marriage should take in order for the state to become more neutral, could be either a minimal marriage or ICGU (Metz 2007; Brake 2010). 
Simply recognizing plural marriage can never be a fair alternative for the current marital status quo because this can only bring a solution to the unfair treatment of polyamorists in relation to couples. It fails to offer a solution to the problem that the state loses its neutrality by interfering in marriage business, as has been argued. Hence, another unfairness remains unchanged because by recognizing marriage, we continue to treat people, such as singles and those who do not endorse marriage as proper acknowledgment of their particular relationship, unfairly. In this situation singles and individuals in other non-conventional relationship forms are still not eligible for marital benefits (i.e. typical material benefits related to inheritance, immigration, and other privileges) which reflects a certain inequality. The state then continues to endorse a conception of the good life by providing certain benefits for marriage that are not obtainable for those who do not marry.
However, there are two alternatives that provide a better solution to the problem of a lack of state neutrality. The first alternative is replacing marriage with “minimal marriage”, which accommodates the problem of unfairness between monogamous individuals and polyamorists. Minimal marriage is a more neutral alternative to current civil marriage, as it provides a framework for a much wider range of intimate relationships. This alternative would be an improvement over our current marital affairs, as the state then no longer single out only a few types of relationships for legal recognition. However, the state is still involved in marriage business and therefore fails to provide a satisfactory solution to the problem of state neutrality, although its input is less.
The second alternative, to put ICGUs in place for marriage, is more appropriate for addressing the problem of unfairness and neutrality. The state then no longer defines marriage and creates a standard package of rights and responsibilities accordingly (Den Otter 2014). Instead, it provides people with the freedom to arrange a wide variety of rights and duties in private contracts with whomever they wish. This guarantees people their ultimate right of autonomy and liberates the state from having to endorse a particular conception of the good life. Furthermore, it also reaffirms and strengthens the public-private distinctions that are morally valued in liberal beliefs and strengthens the distinction between state and church. The state fulfils the role of an ethical authority in establishing marriages as marriage has an ethical dimension (Metz 2010). This role used to be ascribed to the church as marriage was closely linked to Christian norms and beliefs.
From the three alternatives given in this Chapter, ICGU’s thus seem to be prima facie the best option. Nevertheless, this brief examination of the alternatives fails to provide a solid basis to make justified claims on which alternative could bring the best solution to the unfairness in current marital affairs. To draw firm conclusions, would be to rely on poorly substantiated claims. 




[bookmark: _Toc459061727]Chapter 6: Conclusion
The purpose of this thesis is to re-evaluate the justification of current marital law and to examine to what extent it can be fair to limit one’s freedom to establish a plural marriage, when those involved consent. This limitation means that polyamorists are not able to marry in a multi-partner setting. This thesis argues that it is no longer fair to make a distinction between those who would like to marry one partner and those who wish to marry multiple partners, as long as each marriage is based on everyone’s consent. There is no proper justification for prohibiting polyamorists to marry. Opponents of plural marriage lose the battle with its proponents as their arguments do not provide a satisfactory justification for its continued prohibition. On the contrary, proponents of plural marriage often have valid reasons for treating plural marriage with the same respect as its dyadic counterpart.
In weighing the pros and cons of plural marriage, many arguments are situated in the tension between autonomy and equality. Both are important values in a liberal society, and they are often trade-offs – increasing one comes at the expense of the other. With regard to the plural marriage debate, this means that (gender) equality can be threatened by personal autonomy. Strauss (2012) demonstrated that plural marriage is intrinsically unequal for both men and women. According to Strauss, this inequality is a reason for limiting people’s freedom to choose such a marriage. This argument is the most challenging with regard to the tension between autonomy and equality. However, the argument also fails to provide a justification for the prohibition of plural marriage because autonomy appeared to be more important in this context; we cannot limit one’s liberty to choose a particular type of relationship.
The idea of autonomy is often what proponents of plural marriage emphasize. Individuals should have the freedom to make their own decisions in life, as long as this does not place a burden on others. By opposing plural marriage based on ideas of equality, the state can become too involved in people’s private spheres. If the state interferes and prohibits someone from entering into a potentially unequal relationship, it is applying a double standard, in which the flaws of plural marriage are put under a microscope and they overlook the flaws of monogamy. This is reflected in the fact that currently the state does not interfere in the private sphere when two people enter into a monogamous marriage. Thus, in the plural marriage debate, it is more important that the state focuses on autonomy for its citizens, rather than interfering with private matters of equality. 
To date, the state treats polyamorists differently than couples in their eligibility for legal acknowledgement of their relationship. This inhibits a fair treatment of polyamorists, but the state has no proper philosophical or scientific justification for such difference. This contributes to the idea that the state should alter its current marriage laws. Not only to create a fairer situation for polyamorists in a legal sense, but also because this might influence mainstream discourse. The unfair treatment of polyamorists is not limited to the legal sphere, but is also present in the cultural sphere, where the disapproval of plural marriage is often based on unfounded skepticism. The legal sphere influences mainstream discourse, and vice versa. The cultural cannot be seen independent of the legal interpretation of (plural) marriage. 
	It is therefore important that the state takes measures to alter marriage laws. In Chapter 5 I have argued that simply recognizing plural marriage cannot be sufficient for making marital affairs fairer. The state itself should disestablish marriage, as some scholars argue (Brake 2016a; Metz 2010). The alternative to recognize plural marriage only removes the double standard, but it fails to provide a solution for another problem: singles and those who do not endorse marriage as a proper acknowledgment of their particular relationship are still treated unfairly, as they are not eligible for marital benefits. 
A more appropriate solution seems to be “minimal marriage”, introduced by Brake (2012). However, in the previous chapter it came forward that this alternative is not a perfect way to alter the unfair marriage status quo either. Intimate Care Giving Unions, as introduced by Metz (2007), seem to be a more appropriate alternative for marriage as we currently know it. However, this suggested alternative may not be the ultimate solution to the problem of unfairness in the current marital situation; but it is beyond the scope of this thesis to examine all possible alternatives or provide new ideas as perfect alternatives. As a matter of fact, instead of identifying or providing an alternative, the goal of this thesis was to reveal the presence of unfairness in the current system of marriage. 
This restriction in my thesis – that is, not trying to provide the best alternative – opens up three possibilities for further research. First, I would encourage an in-depth examination of which alternative might be the best for reforming marriage law in such a way that it improves fairness in marital business. This could be a philosophical approach to the alternatives that are presented in Chapter 5. Second, another possibility for further research would be an interdisciplinary investigation that combines philosophical and judicial approaches. Combining these disciplines could make it possible to find a neutral alternative for marriage. This approach may attempt to alter marriage law in such a way that it guarantees state neutrality and ensures that it is legally feasible to accommodate plural marriage. Goldfeder (2015) argued it would be legally possible to recognize plural marriage, stating that not much change is needed to alter laws given that an overload of private contracts already exists and they do not differ much from marriage. However, how can we make any form of plural marriage practically feasible in a legal sense? If ICGUs are chosen as the most suitable alternative, they should be given a more substantive description. Metz intentionally refrained from providing such an interpretation, stating that room was being left for different interpretations according to different cultural understandings. Third, if minimal marriage would be seen as a solution for the injustices in marital law, or, if we recognize plural marriage, we should reconsider the arbitrary limit of spouses. (Minimal) marriages can never become ludicrously large, but what would be their practical limits? It might be hard to defend such practical version of a maximum number of spouses.
Finally, I neither want to advocate patriarchal and unfair polygamy practices in Dutch liberal society nor indicate that I believe any marriage or relationship type would be superior to others. I also refrain from drawing any philosophical conclusions on marriages established by religious institutions, as the distinction between state and church needs to be retained. This means that the freedom of any religion to interfere in the private sphere by establishing marriage for its followers should be guaranteed. This approach would also do more justice to the highly valued distinction between the state and the church, versus the state and the private. 
More generally, whether people would like to share intimacy and how they would like to see this formally established in agreements is up to themselves. Individuals are most fit to arrange their lives as they think it is best. To alter marriage in such a way that it meets these different perceptions of the good, does also do justice to the dynamic meaning of marriage. Over time, the meaning and status of marriage often changed due to changes in cultural and religious values. Whereas in the eighteenth century Christian norms and beliefs highly influenced marital laws, the twenty first century has different cultural values that should be reflected in the legal interpretation of marriage.  The interpretation of marriage is subjected to changing beliefs and values in mainstream discourse. This should influence the legal interpretation of marriage, and vice versa. In support of this statement, Goldfeder (2015) writes: ‘The debate over plural marriage can be properly thought of as the next frontier in the evolution of twenty-first century family law’(Goldfeder 2015, 115).
The term “marriage” already has been used for a wide variety of intimate relationships, so why not now extending it to plural marriage? As all conceptions of the good deserve equal moral respect, so do polyamorist desires as long as they are situated in the context of no-harm. All these different conceptions also deserve to be treated fairly by law, ‘even when they have unconventional or unpopular ideas about how to live and what kind of intimacy is most important to them’ (Den Otter 2015, 322). 
By engaging in the debate on plural marriage, I hope to contribute to some critical thinking on marriage. There is potential to challenge mainstream discourses on conventional marriage, as infidelity and monogamy should be discarded as prevailing paradigms. Plural marriage can be a morally viable marital option for some people. Besides, by recognizing plural marriage, the Dutch state can continue its progressive role. It was a leader in policies on same-sex marriage, soft drugs and euthanasia, where the Dutch government often broke with traditional beliefs that were no longer morally justifiable. Giving polyamorists the same marital benefits as dyadic couples might be the next step for it to take. As Den Otter (2015) correctly said: ‘It is never too late for us to reexamine our beliefs and change them accordingly, especially when they are rooted in prejudice more than in anything else’ (Den Otter 2015, 321).



[bookmark: _Toc459061728]List of terms
	Polyamory

	The overarching concept for all types of multi-partner relating. Its basic unit is one person entering multiple, concurrent but discrete dyadic relationships. Alternatively, the basic unit is a couple, triad, etc., in which one or more individuals engage in these kinds of relationships.

	Polygamy
	The most traditional type of polyamory. It is a sexual relationship between one man and multiple wives or one woman and multiple husbands.

	Polygyny
	A subcategory of polygamy that clarifies that the central spouse is a man who marries multiple women.

	Polyandry
	A subcategory of polygamy that clarifies that the central spouse is a woman who marries multiple men.

	Plural marriage
	A type of marriage in which multiple partners are involved.

	Polyfidelity
	A group marriage model in which individuals live together as a family unit. It is characterized by no sexual involvement outside the group, an intention of life-time involvement, and an intention to raise children together. All spouses are related to the other adult members of the group, who can be either women or men.

	Molecular polygamy
	The center-periphery distinction may remain, but peripheral spouses are able to enter additional marriages. Although every relationship with the significant other is symmetrical and therefore fully reciprocal, it cannot be seen as a single overall family (as with polyfidelity), because spouses can be kept distinct from each other; not everyone shares the same relationship.

	Monogamous marriage
	A legal marriage consisting of two people, who can be of either different sexes or the same sex. Also called dyadic marriage.
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